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The Massachusetts House of Representa- 
tives recently submitted to the judges of the 
Supreme Judicial Court of that State the fol- 


lowing questions: 

1. Is it constitutional, in an act granting to women 
the right to vote in town and city elections, to provide 
that such act shall take effect throughout the Com- 
monwealth upon its acceptance by a majority vote of 
the voters of the whole Commonwealth? 

2. Is it constitutional to provide in such an act that 
it shall take effect in a city or town upon its accept- 
ance by a majority vote of the voters of such city or 
town? 

8. Is it constitutional, in an act granting to women 
the right to vote in town and city elections, to provide 
that such an act shall take effect throughout the Com- 
monwealth upon its acceptance by a majority vote of 
the voters of the whole Commonwealth, including 
women specially authorized to register and vote on 
this question alone? 

The judges sent in their answers on the Ist 
of March. Justices Field, Allen, Lathrop 
and Morton signed the majority report, giv- 
ing a negative answer to all three questions. 
Justice Holmes and Barker each submitted a 
minority report, answering all three in the af- 
firmative. Justice Knowlton submitted a re- 
port answering the second in the affirmative 


and the first and last in the negative. 





Those interested in the law pertaining to 
‘‘car trusts’? in the United States will find 
profit in the perusal of a fifty page pamphlet 
lately issued, prepared by Gherardi Davis 
and G. Morgan Brown, Jr., of the New York 
bar. It contains a brief and admirable state- 
ment of the law of contracts of conditional 
sale of rolling stock to railroads. Car trusts 
are a form of mercantile contract first devel- 
oped in the United States. Their origin is 
recent as compared with other legal institu- 
tions, and their use in the equipment of rail- 
roads, which have not the means to purchase 
outright the necessary rolling stock, is an in- 
teresting example of business and legal in- 
genuity. At first misgivings as to the validity 
of these contracts existed in the minds of 
certain judges, before whom they were 
brought for adjudication. They were criti- 
cised in and out of the courts as being usu- 
rious, not to say iniquitous, perhaps even 


Vol. 38—No. 14. 





contrary to public policy, but their value and 
importance were soon recognized, and since 
1883 the legislatures of many of the States 
have passed laws regulating such contracts 
and defining conditions under which they 
shall be valid. 





An English court has recently upheld the 
right of a newspaper to prevent by injunc- 
tion, the republication of misleading extracts 
from its articles. Some time ago there ap- 
peared in the London Times, a leading arti- 
cle concerning a system of auction sales then 
prevailing in London called ‘‘auction knock- 
outs.’’ The article described these knock- 
outs as ‘‘one of the most iniquitous abuses 
ever introduced into a respectable trade.’’ It 
then spoke of the advantages of auction sales 
made in good faith, but ‘‘in reality,’’ said the 
Times, ‘‘under the present system, an auc- 
tion is the most unfair of all sales, and is the 
most ruinous method of disposing of any sort 
of goods.’’ Further remarks were made about 
the knockout system, which was designed to 
exclude competition at auctions, and the arti- 
cle ended with these words: ‘‘As matters 
are now managed, no one will resort to an 
auction who can dispose of his goods by 
any other means.’’ 

A dealer in second-hand books in Birming- 
ham, recently published a catalogue, upon 
the cover of which was printed this notice: 

**Books wanted to purchase—libraries or smaller col- 
lections of books bought for cash at the maximum 
market value without any deductions or delays. The 
danger of selling by auction, rather than disposing of 
libraries to respectable dealers, has been pointed out 
by a leading article in the Times, from which the fol- 
lowing is an extract: ‘An auction isthe most unfair 
of all sales, and is the most ruinous method of dis- 
posing of any sort of goods. As matters are now 
managed, no one will resort to an auction who can dis- 
poseof his goods by any other means.’ ”’ 

The extract from the Times’ article con- 
tained in the bookseller’s notice omitted the 
words, ‘‘In reality, under the present system,”’ 
with which the first sentence began, and con- 
veyed the false idea that the newspaper had 
condemned auctions generally, instead of 
condemning only such auctions as were fraud- 
ulently conducted. 

The advertisement attracted the attention 
of many British auctioneers, and some of 
them made inquiry concerning the article at 
the office of the newspaper. Thereupon Mr. 
Walter, for the proprietors of the Times, 
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brought a suit in the Chancery Division of 
the High Court of Justice, asking for an in- 
junction toj prevent the further publication 
of the misleading extracts. 

~ The application came on to be heard before 
Mr. Justice Kekewich, who granted the de- 
sired restraining order at the conclusion of 
the argument of counsel. 

















NOTES OF RECENT DECISIONS. 





Insorance — Conpitions — Breacu.—The 
Supreme Court of the United States decides 
in Imperial Fire Ins. Co. v. Coos County, 14 
S. C. Rep. 379, that a condition avoiding the 
policy in case ‘‘mechanics are employed in 
building, altering or repairing the premises,”’ 
without notice to or permission of the insurer, 
is broken, and the policy annulled, by the 
making of extensive alterations without such 
notice or permission, irrespective of whether 
the risk was in fact increased during the time 
of the alterations, or whether, if increased, 
the increase continued at the time of the loss. 
Mr. Justice Brewer, dissented. Mr. Justice 
Jackson thus states the principles of law ap- 
plicable to the question : 


In Ferree v. Insurance, etc., Co., 67 Pa. St. 378, the 
policy of insurance contained the provision that it 
should not “be assignable without the consent of the 
company expressed thereon. In case of assignment 
without such consent, whether of the whole policy or 
of any interest init, the liability of the company in 
virtue of said policy shall thenceforth cease.” The 
assured assigned the policy, and the court held that 
the condition was a perfect legal one, and that the 
company was not liable, although the plaintiff had 
redeemed the policy previously assigned, and was the 
holder thereof at the time of the suit. 

In Fabyan v. Insurance Co., 33 N. H. 208, the policy 
provided that procuring other insurance without the 
consent of the company would avoid the policy. Other 
insurance was procured, and the court held “that by 
the terms of the policy this discharged the defendant 
from liability, its promise contained in the policy to 
pay the plaintiff incase ofloss being upon the condi- 
tion that, in case of double insurance, its assent there- 
to should be indorsed on the policy.” 

In Moore v. Insurance Co., 62 N. H. 240, the policy 
contained, among other provisions, the following con- 
ditions: “If the above-mentioned premises shall 
become vacant and unoccupied for a period of more 
than ten days without the assent of the eom- 
pany indorsed hereon, then, and in every 


sueh case, this policy shall be void.” At the time the 
premises were destroyed they were occupied, but for 
a period of at least three months prior to that time 
they were unoccupied, although without the knowl- 
edge of either the assured or the insurer. The court 
held that the conditions of the policy had been broken 





by the unoccupancy of the premises, and that “the 
contract, being once terminated, could not be revived 
without the consent of both of the contracting parties. 
It is immaterial, then, whether the loss of the buildings 
is due to unoccupancy or to some other cause.” 

In other New Hampshire decisions it is held that a 
departure from the conditions without the written 
consent of the insurer avoided the policy and ter- 
minated the contract. Shepherd v. Insurance Co., 38 
N. H. 282; Gee v. Insurance Co., 55 N. H. 65; Sleeper v. 
Insurance Co., 56 N. H. 401; Hill vy. Insurance Co., 58 
N. H. 82; Baldwin v. Insurance Co., 60 N. H. 164; 
Crafts v. Insurance Co., 36 N. H. 44; Dube v. Insu- 
rance Co., 64 N. H. 527, 15 Atl. Rep. 141. 

It is competent for the parties to agree that this or 
that alteration or change shall work a forfeiture, in 
which case the only inquiry will be whether the one 
in question comes within the category of changes 
which by agreement shall work a forfeiture. May, 
Ins. (1st Ed.) § 223, citing Lee v. Insurance Co., 3 
Gray, 583; Glen v. Lewis, 8 Exch. 607. 

In Frost’s Detroit Lumber, etc., Works v. Millers’ & 
Manuf’rs Mut. Ins. Co., 37 Minn. 300, 302, 34 N. W. 
Rep. 35, the court was called upon to construe a con- 
tract of insurance which contained the following 
provision: ‘Such ordinary repairs as may be neces- 
sary to keep the premises in good condition are 
permitted by this policy; but if the buildings hereby 
insured be altered, added to, or enlarged, due notice 
must be given, and consent indorsed hereon.” The 
building insured was subsequently materially en- 
larged, and the court held, inasmuch as notice was 
not given to the company, that under the construction 
given to the clause the policy was avoided, although 
the risk was not increased by the alterations which 
had been made to the building. 

In Mack v. Insurance Co., 106 N. Y. 560,13 N. E. 
Rep. 343, the policy contained a condition similar to 
the one inthe policy in this case, providing that the 
working of mechanics in building, altering, or repair- 
ing any building covered by the policy, without the 
written consent of the company indorsed thereon, 
would cause a forfeiture of all claim under the policy. 
Mechanics were at work making changes in the builde 
ing at the time of the fire, without the consent of the 
insurer, and the court held that this effected an 
avoidance of the policy. The court said that “certain 
conditions are very generally regarded by underwrit- 
ers as largely increasing the hazards of insurance, and 
they, unless corresponding premiums are paid for 
extra risks, are usually intended to be excluded from 
the obligation of the policy. Such are the. conditions 
in reference to unoccupied houses, changes in the 
occupation from one kind of business to another more 
hazardous, the use of inflammable substances in 
buildings, and their occupation by carpenters, roofers, 
ete., for the purpose of making changes and altera- 
tions. These conditions, when plainly expressed in a 
policy, are binding upon the parties, and should be 
enforced by the courts, if the evidence brings the case 
clearly within their meaning and intent. It tends to 
bring the law itselfinto disrepute, when, by astute 
and subtile distinctions, a plain case is attempted to be 
taken without the operation of aclear, reasonable, 
and material obligation of the contract.” 

The principle announced in the last-cited case was 
also enunciated in Lyman v. Insurance Co., 14 Allen, 

In Kyte v. Assurance Co., 149 Mass. 116,21 N. E. 
Rep. 361, a policy was sued upon containing the pro- 
vision that it should become void if the circumstances 
affecting the risk should be altered so as to increase 
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the risk, or if articles subject to legal restriction should 
be kept in quantities or manner different from those 
allowed or prescribed by law. When the premises 
were insured they were used as a common victualing 
place, and subsequently intoxicating liquors were sold 
illegally. The judge before whom the case was tried 
instructed the jury, in substance, that if that illegal 
use was temporary, not contemplated at the time 
when the policy was taken by the plaintiff, and ceased 
before the fire, then the fact that he had made an 
illegal use of the premises during the time covered by 
the policy would not deprive the plaintiff of the right 
to maintain the action; and that his right, under the 
policy, if suspended while the illegal use of the 
building continued, would revive when he ceased to 
use it illegally. The Supreme Judicial Court of Mas- 
sachusetts, in considering this instruction, said: ‘‘The 
question is thus presented whether the provision of 
the policy that it shall be void in case of an increase 
of risk means that it shall be void only during the 
time while the increase of risk may last, and may 
revive again upon the termination of the increase of 
risk.””? “The contract of insurance depends essentially 
upon an adjustment of the premium to the risk as- 
sumed. If the assured, by his voluntary act, increases 
the risk, and the fact is not known, the result is that 
he gets an insurance for which he has not paid.” 
And again: ‘‘An increase of risk which is substantial, 
and which is continued for a considerable period of 
time, changes the basis upon which the contract of 
insurance rests; and, since there is a provision that in 
case of an increase of risk which is consented to, or 
known by the assured and not disclosed, and the as- 
sent of the insurer obtained, the policy shall be void, 
we donot feel at liberty to qualify the meaning of 
these words by holding that the policy is only sus- 
pended during the continuance of such increase.” 
The decision of the Supreme Court reversed the lower 
court, which had proceeded exactly upon the same 
theory adopted by the Circuit Court in the case under 
consideration. The principle laid down in this and 
the other cases cited clearly establishes that the gen- 
eral instruction to the jury complained of in the pres- 
ent case was erroneous. 





CrminaL Law — Homicir — Escarep 
FreLon — Resistinc Arrest.—In Tolbert v. 
State, 14 South. Rep. 462, the Supreme 
Court of Mississippi hold that where an es- 
caped felon, armed to resist arrest, with an 
armed ally, exchanged shots with persons 
whom they had grounds to believe were in 
pursuit of such escaped felon, and one of 
them killed a member of the arresting posse, 
that they might be convicted of murder 
though they were not the first to shoot. The 
court said: 

It is not to be tolerated that an escaped felon, 
arrayed against organized society, defying civil au- 
thority, with arms in his hands to resist arrest, and 
with an armed ally in the person of another, shall be 
treated with the consideration due to citizens gener- 
ally. It may not be allowable for anyone finding him 
to shoot him down on sight. He may not be, as Cain 
complained he was, liable to be slain by anyone finding 


him; but in his attitude neither an officer nor citizen 
assisting him was bound to take any risk of being shot 





first. The very presence of Tolbert, with arms and an 
armed attendant, was an overt act, apparently threat- 
ening towards any seeking to arrest him, justifying 
killing him on the very slightest indication of a pur- 
pose to use his deadly weapons to prevent arrest. A 
citizen may bear arms for his defense against unwar- 
ranted attack. An escaped penitentiary convict has 
not the right to bear arms for the unlawful purpose 
of defying civil authority and preventing arrest; and, 
as all have legal authority to arrest him, his demon 

stration of purpose to use deadly weapons against 
captors justifies his being killed. These observations 
apply to Tom, and as Walter was with him on this 
occasion, armed, and afterwards fled with him, and 
was with him in his final surrender, still keeping his 
trusty rifle, and thus showing himself an ally of Tom, 
and warranting the belief that he was with him on the 
morning Cole was killed, to make common cause with 
him in resisting arrest, much as sympathy for Walter 
may be indulged for obeying his fraternal instinct, 
and adhering to Tom, and sad as itis that a youth of 
19 years of age should be thus involved in crime and 
punishment as the consequence of espousing the cause 
of his elder brother, we are not able tosay that any 
distinction as to guilt can be drawn between Tom and 
Walter, while a great difference might be justly made 
asto the punishmentof the two. We think the verdict 
right upon the testimony, while we are far from being 
satisfied that the Tolberts fired first in the melee in 
which Cole was killed. If they did not, as they were 
exhibiting deadly weapons, under the circumstances 
the other parties were not required to wait, and had 
the right to shoot and kill them. 








RIGHT OF MARRIED WOMAN TO EN- 
GAGE IN GENERAL TRADE OR 
BUSINESS, ESPECIALLY WITH 
HUSBAND AS MANAGING AGENT. 


Object of the Statutes:—The primary pur- 
pose of the married woman acts was to en- 
able every married woman to hold property 
in her own right, without the intervention of 
trusts or marriage settlements. They were 
designed for the safety and protection of the 
married woman from the debts and contracts 
of the husband.? By virtue of those acts it 
was intended to divest the title of the hus- 
band jure mariti during coverture, and to 
enable the wife to take the absolute title, as 
though she were unmarried.* They were in- 
tended to remove the disabilities which the 
common law attached to married women, who 
were thereafter to be clothed with the power 


1 Owen v. Crawley, 36 N. Y.600; Cashman v. Henry, 
75 N. Y. 108, 

2 Gage v. Dauchy, 34 N. Y. 293; Bear’s Adm’r v. 
Bear, 33 Pa. St. 525. 

8 Tomlinson v. Matthews, 98 Ill. 178; Knapp. v. 
Smith, 27 N. Y. 277; Gage v. Dauchy, 34 N. Y. 293; 
Draper v. Stouvenel, 35 N. Y. 507; Vandervoort v. 
Gould, 36 N. Y. 639; Birbeck v. Ackroyd, 74 N. Y. 
356; Cashman vy. Henry, 75 N. Y. 103; Winter vy. Wal- 
ter, 37 Pa. St. 155. 
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to have, hold and acquire property which 
they could call their own, and to earn some- 
thing for themselves by their skill and labor.* 

Construction of the Statutes :—The gradual 
tendency of modern legislation, ever since 
the passage of the first of these statutes, has 
been toemancipate married women from their 
common law disabilities and invest them with 
at least some of the rights and privileges 
they enjoyed before marriage. That fact 
should not be ignored by courts, but their 
decisions should be so moulded as to har- 
monize, as far as practicable, with the spirit 
of such legislation,’ accepting all innovations 
made, according to the plain and obvious 
meaning of the language of the statutes,® and 
giving them a liberal construction.’ But the 
spirit and intent of all the statutes enacted to 
protect married women in their estates, and 
to give them in that particular the powers of 
JSeme sole, are limited in their construction to 
the exercise of that power. Being in pari 
materia, all these statutes are tobe construed 
together as one, in their letter, spirit and in- 
tent, precisely asif they were all contained 
in one act.° 

Effect of the Statutes upon the Marital Re- 
lation :—As to the wife’s separate estate she 
and her husband are now as distinct before 
the law as if the marital relation did not ex- 
ist. The right conferred upon the wife to 
acquire and hold property separate from her 
husband carries with it by necessary implica- 
tion all the rights incident thereto, the same 
as if she were a feme sole." The husband 


4 MeVey v. R. R. Co., 42 Wis. 532; Dayton v. Walsh, 
47 Wis. 113; Carney v. Gleissner, 62 Wis. 493. It was 
said in Quick v. Miller, 103 Pa. St. 67, that the pur- 
pose was to protect the wife’s property against her 
husband’s creditors, but not to enable her to hold it 
as a feme sole. 

5 Orr v. Bornstein, 124 Pa. St. 311. 

6 Dean v. Bailey, 50 Ill. 481; Haight v. McVeagh, 69 
Til. 624; Glover v. Alcott, 11 Mich. 470 (dissenting 
opinion). 

7 MeVey v. R. R. Co., 42 Wis. 582; Dayton v. Walsh, 
47 Wis. 113; Carney v. Gleissner, 62 Wis. 493. 

8 Perkins v. Perkins. 62 Barb. 531; Duncan y. 
Roselle, 15 Iowa, 501; T. T. Haydock Carriage Co. 
v. Pier, 74 Wis. 582. 

9 Patterson v. Spearman, 37 Iowa, 36; Perkins v. 
Perkins, 62 Barb. 531; Fitzgerald v. Quann, 33 Hun, 
652. 

10 Patten v. Patten, 75 Ill. 446; Hogan v. Hogan, 89 
Tl. 427; Husband v. Epling, 81 Il. 172; Tomlinson v. 
Matthews, 98 Ill. 178; Mink v. Crilly, 22 Ill. App. 542; 
Buckley v. Wells, 33 N. Y. 518; Beard v. Dedolph, 29 
Wis. 136; Petesch v. Hambach, 48 Wis. 443. 

ll Haight v. McVeagh, 69 Il. 624; Olney v. Howe, 89 
Ill. 560; Glover vy. Alcott, 11 Mich. 470 (dissenting 





has had no new powers conferred upon him, 
nor has he been released from any of the 
duties and obligations imposed by law upon 
him.” Except to the extent that the wife’s 
ineapacity to make contracts in relation to 
her separate estate has been removed by 
these statutes, the marriage relation, in its 
oneness of unity, remains unchanged, as it 
was at common law.” 

General Power of Husband and Wife to 
Contract between Themselves :—Husband and 
wife may now legally contract with each 
other in reference to the wife’s separate es- 
tate'*, but, if the wife has no separate estate, 
she is under the same disability in regard to 
contracts and dealings with her husband as 
formerly. 

Right of Married Women to Engage in 
Business :—Under the statutes empowering a 
married woman to hold and own real and 
personal estate, and to make contracts as 
though she were sole, she may engage in most, 
if not all, kinds of lawful business, independ- 
ently of her husband, for the purpose of cre- 
ating for herself a separate estate, especially 
if she does so with the consent of her hus- 
band.” Being authorized to own merchan- 


opinion); Martin v. Rector, 101 N. Y. 77; Conway v. 
Smith, 13 Wis. 125; Krouskop v. Shontz, 51 Wis. 204; 
Commings v. Friedman, 65 Wis. 183. 

12 Perkins v. Perkins, 62 Barb. 531. 

13 Jenne v. Marble, 37 Mich 319; Perkins v. Per- 
kins, 62 Barb. 531; Bertles v. Nunan, 93 N. Y. 152; 
Fitzgerald v. Quann, 33 Hun, 652; Pettit v. Fretz’s 
Ex’r, 35 Pa. St. 118; Walker v. Reamy, 36 Pa. St. 410; 
Baringer v. Stiver, 49 Pa. St. 118; Rush v. Vought, 55 
Pa. St. 488; Gillan’s Ex’rs v. Dixon, 65 Pa. St. 395; 
Botkin v. Earle, 6 Wis. 393; T. T. Haydock Carriage 
Co. v. Pier, 74 Wis. 582. 

14 Fairbanks v Mothersell, 60 Barb. 406; Granger v. 
Granger, N. Y. South. Rep. 211; Benedict v. Driggs, 
34 Hun, 94; Suau v. Caffe, 122 N. Y. 308; Blaechinska 
v. H. Mission & Home, 130 N. Y. 497; Beard v. De- 
dolph, 29 Wis. 136; Hoxie v. Price, 31 Wis. 82; Fene- 
lon vy. Hogoboom, 31 Wis. 172; Carpenter v. Tatro, 36 
Wis. 297; Carney v. Gleissner, 62 Wis. 493; Brickley 
v. Walker, 68 Wis. 563. 

15 Jenne v. Marble, 37 Mich. 319; Gage v. Dauchy, 
34 N. Y. 298; Hendricks v. Isaacs, 117 N. Y. 411; Suau 
v. Caffe, 122 N. Y. 308 (dissenting opinion); Carpen- 
ter v. Tatro, 36 Wis. 297; Carney v. Gleissner, 62 Wis. 
493, 

16 Haight v. Lynch, 69 Ill. 624; Glover v. Alcott, 11 
Mich. 470 (dissenting opinion) ; Tillman vy. Shackleton, 
15 Mich. 447; Mason v. Dunbar, 48 Minn. 407; Am- 
perse v. Kalamazoo, 59 Mich. 78; Hossfeldt v. Dill, 28 
Minn. 469; Tresch v. Wirtz, 34 N. J. Eq. 124; Barker 
v. Lynch, 75 Wis. 624. But the view has been taken 
that under acts which simply confer upon the mar- 
ried woman power to acquire and hold separate prop- 
erty. She hasnoright to engage in general trade to 
the neglect of her primary duties as wife, or without 
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dise, she is thus made a merchant, and may 
enter into general trade’, and by trade, bar- 
ter or sale, change the character of her per- 
sonal property, without impairing her title to 
the after acquired property. A statute se- 
curizg to her the earnings of her business 
authorizes her to engage in business.” Stat- 
utes giving her the right ‘‘to carry on any 
trade or business’’ use the term ‘‘business’’ 
in the sense of employment, and under them 
a married woman may engage in farming on 
her separate account.” The fact that the 
husband, by reason of financial embarrass- 
ments, is unable to carry on business in his 
own name, and thus support the family, con- 
stitutes no impediment to the wife’s engag- 
ing in business for that purpose.” The wife 
may engage in general trade with property 
which is conveyed to her as a gratuity bya 
creditor of her insolvent husband.” A grant 
of power to married women to carry on a 
trade or business, without accompanying 
words of limitation, implies authority in them 
to purchase on credit the means by which to 
begin or subsequently to carry on the same.” 
The initial step by which she seeks to acquire 
property is a step in relation to her own prop- 
erty, although she is not at the time possessed 
of any property whatever.% The property thus 
obtained by a married woman from any source, 
other than her husband, exclusively upon her 
individual credit, or the credit of the business 
in which she is rightfully engaged, is free 
from any liability for the debts of her hus- 
band. But the burden rests upon her to 
prove that she bought the property on the 
a valuable consideration passing to the husband. 
Glover v. Alcott, 11 Mich. 470; Freeman v. Orser, 5 
Duer, 476. 

17 Voorhies v. Bonesteel, 7 Blatch. 495; Wieman v. 
Anderson, 42 Pa. St. 311. 

18 Mitchell v. Sawyer, 21 lowa, 582; Shields v. Keys, 
24 Iowa, 298, 313; Miller v. Peck, 18 W. Va. 75, 99. 

19 Bovard v. Kettering 101 Pa. St. 181. 

2% Hickey v. Thompson, 52 Ark. 234. 

21 Rankin v. West, 25 Mich. 195; Martinez v. Ward, 
19 Fla. 175. 

# Wieman v. Anderson, 48 Pa. St. 311; Winch v. 
James, 68 Pa. St. 297; Hess v. Brown, 111 Pa. St. 124. 

2% Chapman v. Foster, 6 Allen, 186; Hickey v. 
Thompson, 52 Ark. 234; Hyde v. Frey, 28 Fed. Rep. 
819, 823. 

24 Read v. Stewart, 129 Mass. 407. 

2 Tallman v. Jones, 13 Kan. 438; Spaulding v. Day 
10 Allen, 96; Read vy. Stewart, 129 Mass. 407; Tillman 
v. Shackleton, 15 Mich. 447; Orr v. Bornstein, 124 Pa. 
St. 311; Meyers v. Rahte, 46 Wis. 655; Dayton v 
Walsh, 47 Wis. 113; Krouskop vy. Shontz, 51 Wis. 204; 


Cramer y. Hanaford, 53 Wis. 85. See Rankin v. West; 
26 Mich, 195. 





strength of her. separate estate.% She must 
have a separate estate, available and propor- 
tionate to the credit it supports. The pur- 
chase must be made, in fact, not upon her 
credit, but upon the credit of her separate 
estate, upon her ability to pay out of her own 
funds.” Her known integrity and business 
qualifications, coupled with the right to en- 
gage in business on her own account, with 
full control of her own earnings, are, how- 
ever, elements of substantial credit for her ;* 
yet in the absence of separate property in the 
wife, they are insufficient in themselves to 
protect against the creditors of her husband 
the property which she has thus purchased.” 
It is vain to talk of her as having credit, 
where she has neither money, nor property, 
nor business capacity.*° Except where the 
statute confers upon her the right to her own 
earnings, a married woman may not enter 
into general trade purchased with borrowed 
money or on credit, or with her own savings ; 
if she does so, the business is her husband’s, 
as respects his creditors, and is liable for his 
debts.*! Sham arrangements by which credit 
is nominally given to the wife, but in reality 
to the husband, and the business carried on 
by him alone, or by them jointly, meet with 
no toleration; the husband in such cases be- 
comes solely liable for the money borrowed or 
the goods obtained on credit,” as he also be- 
comes liable for the contracts made by his 
wife in a business carried on by her alone, 
with his knowledge and assent, where the right 


2% Silveus’ Ex’rs v. Porter, 74 Pa. St. 448; Seeds v. 
Kahler, 76 Pa. St. 262; Sixbee v. Bowen, 91 Pa. St. 
149; Spering v. Laughlin, 113 Pa. St. 209; Blum v. 
Ross, 116 Pa. St. 163. 

27 Lochman v. Brobst, 102 Pa. St. 481; Leinbach v. 
Templin, 105 Pa. St. 522; Sober v. Standart, 110 Pa. 
St. 48; Hess v. Brown, 111 Pa. St. 124. 

2% Orr v. Bornstein, 124 Pa. St. 311. 

22 Leinback vy. Templin, 105 Pa. St. 522; Spering v. 
Laughlin, 113 Pa. St. 209. 

80 Backer v. Meyer, 43 Fed. Rep. 702. 

81 Raybold v. Raybold, 20 Pa. St. 308; Robinson v. 
Wallace, 39 Pa. St. 129; Baringer v. Stiver, 49 Pa. St. 
129; Hoffman v. Toner, 49 Pa. St. 231; Curry v. Bott, 
53 Pa. St. 400; Brown v. Pendleton, 60 Pa. St. 419; 
Bucher y. Ream, 68 Pa. St. 421; Sixbee v. Bowen, 91 
Pa. St. 149; Leinback v. Templin, 105 Pa. St. 522; So- 
ber vy. Standart, 110 Pa. St. 48; Hess v. Brown, 111 Pa. 
St. 124; Skillman y. Skillman, 13 N. J. Eq. 403; Bel- 
ford v. Crane, 16 N. J. Eq. 265; Duncan v. Roselle, 15 
lowa, 501; Jn re Goodman, 5 Biss. 401. 

& Keeney v. Good, 21 Pa. St. 349; Hallowell v. Hor- 
ter, 35 Pa. St. 375; Bucher v. Ream, 68 Pa. St. 421; 
Hamill v. Augustine, 81 Iowa, 302. 
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to the earnings of her separate business has 
not been conferred by statute upon her.* 
Right of Wife to Employ Husband as Her 
Agent :—Under the various acts conferring 
upon married women the right to acquire, 
hold and enjoy separate property, it has been 
uniformly held that a married woman may 
employ her husband as her agent in the man- 
agementand control of her separate property, 
both real and personal, either generally or in 
a particular case. She may, if done in good 
faith, cultivate her land or manage her real 
estate by his agency,” or may employ him to 
carry on her separate business or manage her 
personal property for her, and in either 
class of cases the increase of her separate 
property will be hers. The husband may 


%3 Jacobs v. Featherstone, 6 W. & S. 349; Hallowell 
v. Horter, 35 Pa. St. 875; Robinson v. Wallace, 39 Pa. 
St. 1382; Rosenheim v. O’Brien, 2 Weekly N. Cas. 170. 

% Prentiss v. Paisley, 25 Fla. 927; Wells v. Smith, 
54 Ga. 262; Brownell v. Dixon, 37 Ill. 197; Sweeney v. 
Damron, 47 Ill. 450; Dyer v. Keefer, 51 Ill. 525; Green- 
wood v. Jenkle, 68 Ill. 319; Haight v. McVeagh, 69 
Ill. 624; Walker v. Carrington, 74 Ill. 446, 465; Patten 
v. Patten, 75 Ill. 446; Bongard v. Core, 82 Ill. 19; Ben- 
nett v. Stout, 98 Ill. 47; Tomlinson v. Matthews, 98 III. 
178; Mattingly v. Obley, 1 Bradw. 626; Nichols v. Wal- 
lace, 31 Ill. App. 408; Rice v. Millard, 42 Ill. App. 282; 
Hanson vy. Millett, 55 Me. 184; Glover v. Alcott, 11 
Mich. 470 (dissenting opinion); Harper v. Dail, 92 N. 
C. 394; Brown v. Thompson, 31 S. Car. 436; Bottoms 
v. Corley, 5 Heisk. 1. 

% Bennett v. Stout, 98 Ill. 47; Nichols v. Wallace, 31 
Ill. App. 408; Cooper v. Ham, 49 Ind. 393, 416; Stout v. 
Perry, 70 Ind. 501; Hoag v. Martin, 80 Iowa, 714; 
Johnson v. Vail, 14 N. J. Eq. 423; Knapp v. Smith, 27 
N. Y. 277; Martin v. Rector, 101 N. Y. 77; Noel v. Kin- 
ney, 106 N. Y.74; Garrity v. Haynes, 53 Barb. 596; 
Atwood v. Dolan, 34 W. Va. 563, 583; Feller v. Alden, 
23 Wis. 801; Dayton v. Walsh, 47 Wis. 113. 

86 Haight v. McVeagh, 69 Ill. 624; Cubberly v. Scott, 
98 Ill. 88; Olsen v. Kern, 10 Ill. App. 578; Sexton v. 
Martin, 37 Ill. App. 587; Bellows v. Rosenthal, 31 Ind. 
116; Russell v. Long, 52 lowa, 250; Tallman v. Jones, 
13 Kan. 438; Parker v. Bates, 29 Kan. 597; Griswold v. 
Boley, 1 Mon. 545; Tresch v. Wortz, 34 N. J. Eq. 436; 
Kutcher v. Williams, 40 N. J. Eq. 436; Knapp v. 
Smith, 27 N. Y. 277; Buckley v. Wells, 33 N. Y. 518; 
Draper v. Stouvenel, 36 N. Y. 507; Owen v. Crawley, 
36 N. Y. 600; Abbey v. Deyo, 44 N. Y. 348; Woodworth 
v. Sweet, 51 N. Y.8; Bodine v. Killeen, 53 N. Y. 93; 
Martin v. Rector, 101 N. Y. 77; Noel v. Kinney, 106 N. 
Y. 74; Third Nat. Bank v. Guenther, 123 N. Y. 568; 
Whedon v. Champlin, 59 Barb. 61; Perkins v. Per- 
kins, 62 Barb. 531; Zimmerman v. Ehrhard, 58 How. 
Pr. 11,8 Daly, 811; Kingman v. Frank, 33 Hun, 471; 
Benedict v. Driggs, 34 Hun, 94; Fairlee v. Blooming- 
dale, 38 Hun, 220; Romer v. Koch, 49 Hun, 483; Mer- 
chant v. Bunnell, 3 Keyes, 539; Kluender v. Lynch, 
4 Keyes, 361; Osborn v. Wilkes, 108 N. C. 651, 672; 
King v. Voos, 14 Ore. 91; Holcomb v. People’s Say- 
ings Bank, 92 Pa. St. 338; Voorhies v. Bonesteel, 7 
Blatch. 495; Feller v. Alden, 23 Wis. 301; Meyers v. 
Rahte, 46 Wis. 655. 





even act as agent for his wife in the manage- 
ment of property or of a business purchased 
by her largely or wholly upon her own credit.” 

Right of Husband to Devote his Services to 
his Wife:—The extent to which a husband 
may devote his talents to the management of 
his wife’s separate property or business, in 
the capacity of her agent, without any com- 
pensation, or but a nominal one, therefor, has 
been the subject of much judicial discussion 
since the passage of the married woman acts, 
and, though the cases are by no means unan- 
imous, yet the weight of authority is to the 
effect that he may devote his entire time, 
energy and skill to the promotion of her sep- 
arate property interests without exacting or 
being entitled to receive, for himself or on 
behalf of his creditors, any compensation 
whatever for the efforts put forth by him in 
her behalf, provided he acts in good faith as 
the agent of his wife, and does not use her 
name as a mere cloak under which to do busi- 
ness for himself. A man’s first duty and the 
first purpose of his industry is the support of 
his family,* and this duty he is under no ob- 
ligation to neglect for the benefit of his 
creditors. He may enter into the employ- 
ment of his wife as her agent under an ar- 
rangement for a stipulated compensation and 
this arrangement, if executed, will be sup- 
ported by the courts.“ But the general rule 
that as between members of the same family 
the law will not imply a promise to pay for 
services rendered,“ has full application to 
cases where the husband acts as agent for his 

87 Sexton v. Martin, 37 Ill. App. 537; Tallman vy. 
Jones, 138 Kan. 488; Rankin v. West, 25: Mich. 195; 
Kutcher vy. Williams, 40 N. J. Eq. 436; Abbey v. Deyo, 
44N. Y. 343; Hyde v. Frey, 28 Fed. Rep. 819, 823; 
Dayton v. Walsh, 47 Wis. 113; Arndt vy. Harshaw, 53 
Wis. 269. 

3% Wilson v. Loomis, 55 Ill. 352; Cooper v. Ham, 49 
Ind. 393, 416; Abbey v. Deyo, 44 N. Y. 343; Leslie v. 
Joyner, 2 Head, 514; Hamilton v. Zimmerman, 5 
Sneed, 39. 

89 Leslie v. Joyner, 2 Head, 514. 

40 Martinez v. Ward, 19 Fla. 175; Sexton v. Morris, 
37 Ill. App. 587; Buckley v. Wells, 38 N. Y. 518; 
Third Nat. Bank v. Guenther, 123 N. Y. 568; Whedon 
v. Champlin, 59 Barb. 61; Benedict v. Driggs, 34 Hun, 
94. In Kingman v. Frank, 33 Hun, 471, and Romer v. 
Koch, 49 Hun, 488, the husband’s creditors were al- 
lowed to enforce the wife’s express agreement to pay 
wages to her husband. 

41 Stout v. Perry, 70 Ind. 501; Mason v. Dunbar, 43 
Mich. 407; Williams v. Hutchinson, 3 Comst. 18; Ross 
vy. Hardin, 79 N. Y. 90; Dye v. Kerr, 15 Barb. 444; 
Perkins v. Perkins, 62 Barb. 531; Lynn v. Smith, 35 
Hun, 275; Bowen v. Bowen,2 Bradf. Sur. 336; Web- 
ster v. Hildreth, 38 Vt. 457. 
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wife.” The expenditure by her of an in- 
definite portion of the income of her separate 
property or business for his support, and the 
support of their family does not impair the 
title of the wife to her property, though the 
husband is acting as her agent.” Creditors 
have no claim upon the talent, skill or indus- 
try of adebtor. He may dispose of them as 
he sees fit, without compensation if he 
chooses.“ To say that he may give to his 
wife his labor and skill in conducting her busi- 
ness, without subjecting her property to any 
claim on the part of his creditors, is but a 
special application of the general principle 
just stated.“ The fact that the skill and 
labor of the husband when thus employed 
enters into and becomes a part of her prop- 
erty and increases its value has not been gen- 
erally regarded as in any way tending to di- 
vest her title to the property or its increase.“ 
There is no magic in the touch of the hus- 


4 Lewis v. Johns, 24 Cal. 98; Abbey v. Deyo, 44 N. 
Y. 348; Perkins v. Perkins, 62 Barb. 531; Romer v. 
Kock, 49 Hun, 483; Webster v. Hildreth, 33 Vt. 457. 
But see Patten v. Patten, 75 Ill. 446; Keller v. Mayer, 
55 Ga. 406. 

43 Sexton v. Martin, 37 Ill. App. 537; Third Nat. 
Bank v. Guenther, 128 N. Y. 568; Kluender vy. Lynch, 
4 Keyes, 361; Osborne v. Wilkes, 108 N. C. 651, 673; 
Welch vy. Kline, 57 Pa. St. 428; Voorhies v. Bonesteel, 
16 Wall. 16. 

44 Nance v. Nance, 84 Ala. 375; Sexton v. Martin, 37 
Ill. App. 587; Cooper v. Ham, 49 Ind. 393, 416; Corn- 
ing v. Fowler, 24 Iowa, 584; Russell v. Long, 52 Iowa, 
250; Teeter v. Williams, 3 B. Mon. 562; Eilers v. Con- 
radt, 39 Minn. 242; Hamilton v. Booth, 55 Miss. 60; 
Buckley vy. Dunn, 67 Miss. 710; Tresch v. Wirtz, 34 N. 
J. Eq. 124; Abbey v. Deyo, 44 N. Y. 343; Whedon v. 
Champlin, 59 Barb. 61; Isham v. Schafer, 60 Barb. 317, 
331; Lynn vy. Smith, 35 Hun, 275; Osborne v. Wilkes, 
108 N. C. 651, 673; King v. Voos, 14 Oreg. 91; Holdship 
y. Patterson, 7 Watts, 547; Ashurst v. Given, 5 Watts 
& 8. 328; Rush v. Vought, 55 Pa. St. 438; Welch v. 
Kine, 57 Pa. St. 428; Leinback v. Templin, 105 Pa. St. 
522; Hodges v. Cobb, 8 Rich. L. 50; Pierce v. Est. of 
Pierce, 25 Vt. 511; Webster v. Hildreth, 33 Vt. 457; 
Premo v. Hewitt, 55 Vt. 362. 

4 Cooper v. Ham, 49 Ind. 393, 416; Russell v. Long, 
52 Iowa, 250; Hoag v. Martin, 80 Lowa, 714; Applegate 
v. Taylor, 56 Miss. 685; Osborne v. Wilkes, 108 N. C. 
651, 673; Seeds v. Kahler, 76 Pa. St. 262; Spering v. 
Laughlin, 113 Pa. St. 209; Baxter v. Maxwell, 115 Pa. 
8t.469; Orr v. Bornstein, 124 Pa. St. 311; Gibbs, etc. 
Mfg. Co. v. Goe, 1 Pennypacker, 238; Hodges v. Cobb., 
8 Rich. L. 50; Backer v. Meyer, 43 Fed. Rep. 702. 

% Hoot v. Sorrell, 11 Ala. 386; Nance v. Nance, 84 
Ala. 375; Langford v. Greirson, 5 Ill. App. 362; Sexton 
v. Morris, 37 Ill. App. 587; Bennett v. Stout, 98 Ill. 47; 
Cooper v. Ham, 49 Ind. 393, 416; Russell v. Long, 52 
Iowa, 250; Second Nat. Bank y. Gaylord, 66 Iowa, 582; 
Hoag v. Martin, 80 Iowa, 714; Parker v. Bates, 29 Kan. 
597; Buckley v. Wells, 38 N. Y. 518; Kluender v, 
Lynch, 4 Keyes, 361; King v. Voos, 14 Oreg. 91; Feller 
v- Alden, 23 Wis. 301. 





band by which the property of the wife be- 
comes converted into his own.” But it has 
been said by the courts which have taken a 
contrary position on this subject, that a man’s 
labor and skillin any trade, profession or 
branch of business is most valuable capital ;“ 
that after providing suitably for the support 
of his family he is morally bound to give the 
best efforts of his mind and body to his cred- 
itors,” though, it is confessed, no means are 
known to the law by which this obligation 
can be enforced.” The laws conferring upon 
a married woman the right to acquire and 
hold separate estate, do not authorize her to 
receive, to the exclusion of his creditors, the 
entire fruits of her husband’s time, skill and 
industry, and must not be so construed as to 
invite fraud.*! For the husband to take the 
course just indicated is as unlawful as it 
would be to thus appropriate his money to 
the detriment of his creditors.” In laboring 
for his wife and family he in effect labors for 
himself, and if, after providing adequately 
for their support, there is a surplus over, this 
would constitute profits in which the hus- 
band’s creditors should be entitled to share.™ 
Any arrangement by which he undertakes to 
carry on business in her name, and for her 
exclusive benefit is, in effect, an attempt to 
make a voluntary settlement of the products 
of his skill and industry in her favor ;* under 
such an arrangement, where the wife author- 
izes or permits her money to be so mixed with 
the products of the business and industry of 
the husband that it cannot be separated, the 
fruits of such industry will not be held ex- 
empt from the demands of the husband’s 
creditors” and the same result follows where 
the business is conducted jointly by the hus- 
band and wife.” Thus it has been held that 


47 Lewis v. Johns, 24 Cal. 98; Walsh v. Walsh, 84 
Cal. 101. 

48 Wilson v. Loomis, 55 Ill. 352. 

49 Keeney v. Good, 21 Pa. St. 349; Wilson v. Loomis, 
55 Ill. 352; Penn v. Whitehead, 17 Gratt. 503, 528-9. 
Contra, Sexton v. Martin, 37 Ill. App. 5387. 

50 Cooper v. Ham, 49 Ind. 303, 416. 

51 Wortman v. Price, 47 Ill. 22; Guill vy. Hanny, 1 
Bradw. 490; Card v. Robinson, 2 Bradw. 19; Quidort’s 
Adm’rs v. Pergeaux, 18 N. J. Eq. 472. 

52 Wilson v. Loomis, 55 Ill. 352. 

58 Penn v. Whitehead, 17 Gratt. 503, 528-9. 

54 Glidden v. Taylor, 16 Ohio St. 509; Bump on 
Fraudulent Cony., 270. But see King v. Voos, 14 
Oreg. 91. 

5% Glidden v. Taylor, 16 Ohio St. 509; Guill v 
Hanny, 1 Bradw. 490; Hallowell v. Horter, 35 Pa. St 
349. 

% National Bank v. Sprague, 20 N. J. Eq. 13, 24. 
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a crop raised by the personal labor of the 
husband upon land belonging to the wife is 
liable for his debts, though itis intimated 
that the wife would be entitled to alien on 
her part for a reasonable rent.” Of course, 
after the husband has once actually acquired 
property by his labor, he has no right as 
against his creditors to invest it in the name 
of his wife or expend it to enhance the value 
of her separate property, for the law recog- 
nizes an equity in the creditor to be paid out 
of such property.” 

Right of Wife to Entire Increase Profits :— 
It may be stated as a general proposition that 
ownership of the corpus of an estate, real or 
personal, gives title to its increase, income 
and profits.’ Under the married woman 
acts it has been held that the income and 
profits of the wife’s separate property or 
business are free from liability for the debts 
or claims of her husband, even though he 
acts as her agent in the management of the 
property or business.“ It is a matter of in- 
difference whether the increase or profits be 
the fruit of trade or commerce or loans and 
investments, whether it be the spontaneous 
production of the soil, or wrested from it by 
the hand of industry.” Ifthe wife has in- 


57 Elijah v. Taylor, 37 Ill. 249; Deanv. Bailey, 50 
Til. 481; Bongard v. Core, 82 Ill. 19; Guill v. Hanny, 1 
Bradw. 490. 

588 Whedon v. Champlin, 59 Barb. 61; Leinbach v. 
Templin, 105 Pa. St. 522. 

59 Buckley v. Dunn, 67 Miss. 710. 

6 Leinbach v. Templin, 105 Pa. St. 522; Ladd v. 
Newell, 34 Minn. 107; Quidort’s Adm’r y. Pergeaux, 
18 N. J. Eq. 472; Russell v. Long, 52 Iowa, 250; Hanson 
v. Millett, 55 Me. 184; Woffenden v. Charauleau, 1 
Ari. 346. 

61 Nance v. Nance, 84 Ala. 375; Lewis v. Johns, 24 
Cal. 98; Mayre v. Root, 27 Fla. 453; Keller v. Mayer, 
55 Ga. 406; Haight v. McVeagh, 69 Ill. 624; Bennett v. 
Stout, 98 Ill. 47; Langford v. Greirson, 5 Ill. App. 362; 
Sexton v. Martin, 37 Ill. App. 587; Cooper v. Ham, 49 
Ind. 393, 416; Russell v. Long, 52 Iowa, 250; Hoag v. 
Martin, 80 Iowa, 714; Tallman v. Jones, 13 Kan. 438; 
Parker v. Bates, 29 Kan. 597; Applegate v. Taylor, 56 
Miss. 685; Tresch v. Wirtz, 34 N. J., Eq. 124; Kutcher 
v. Williams, 40 N. J. Eq. 436; Gage v. Dauchy, 34 N. 
Y. 293; Birbeck v. Ackroyd, 74 N. Y, 356; Garrity v. 
Haynes, 58 Barb. 596; Merchant v. Bunnell, 3 Keyes, 
639; Kluender v. Lynch, 4 Keyes, 361; Dingens v. 
Clancey, 67 Barb. 566; Osborne v. Wilkes, 108 N. C. 
651, 672; King v. Voos, 14 Oreg. 91; Manderbach v. 
Moch, 29 Pa. St. 43; Welch v. Kline, 57-Pa. St. 428; 
Silveus’ Ex’rs v. Porter, 74 Pa. St. 448; Holcomb v. 
People’s Sav. Bank, 92 Pa. St. 338; Voorhies v. Bone- 
steel, 16 Wall. 16, 7 Blatch. 495; Aldridge v. Muirhead, 
101 U. S. 397; Webster v. Hildreth, 33 Vt. 457; Miller 
v. Peck, 18 W. Va. 75, 99; Dayton v. Walsh, 47 Wis. 
118; Barker v. Lynch, 75 Wis. 624. 

& Lewis v. Johns, 24 Cal. 98; Bongard v. Core, 82 





vested her money in a farm or other real es- 
tate, she may employ the aid of her husband 
in its management, without subjecting her 
property to execution for his debts,* and 
the fact that his labor mingles in the produc- 
tion does not create, either in him or his 
creditors, any title to the products, but the 
wife remains entitled to the entire fruits of 
the soil.“ But the courts are divided in re- 
spect to this matter also, though the doctrine 
stated in the preceding paragraph is sup- 
ported by the greater weight of authority. It 
has been said that where the wife embarks 
her money in general trade, with her husband 
as managing agent, the transaction is to be 
considered as a loan of the money by her to 
her husband.® The increase arising from 
his labor and skill in the conduct of such 
business belongs to him and not to his wife,® 
and even the capital invested in the business 
will itself be subject to his debts. The wife 


Ill, 19; Brown v. Pendleton, 60 Pa. St. 419; Bucher v, 
Ream, 68 Pa. St. 421; Seeds v. Kahler, 76 Pa. St. 262; 
Lochman v. Brobst, 102 Pa. St. 481; Sober v. Standart, 
110 Pa. St. 48. In acase in Nevada, where there is 
community of property between husband and wife, a 
distinction was drawn between profits which come 
entirely or mainly from the ownership of the property 
and profits which are derived by means of the joint 
labor and skillof the husband and wife, or either of 
them, independently of the title to the property: 
Lake vy. Bender, 18 Nev. 361, 392. 

6 Dean v. Bailey, 50 Ill. 481; Garvin v. Gaebe, 72 
Til. 447; Bongard v. Core, 82 Ill. 19; Bennett v. Stout, 
98 Ill. 47; Langford v. Greirson, 5 Ill. App. 362; Carn 
v. Royer, 55 Iowa, 650; Hoag v. Martin, 80 Iowa, 714; 
Heartz v. Klinkhammer, 39 Minn. 488; Hamilton v. 
Booth, 55 Miss. 60; Rush v. Vought, 55 Pa. St. 438; 
Bucher v. Ream, 68 Pa. St. 421; Silveus’ Ex’rs v. Por- 
ter, 74 Pa. St. 448; Atwood v. Dolan, 34 W. Va. 563, 
583. 
6 Montgomery v. Hickman, 62 Ind., 598; Stout v. 
Perry, 70 Ind. 501; Scott v. Hudson, 86 Ind. 286; Carn 
v. Royer, 55 Iowa, 650; Hoag v. Martin, 80 Iowa, 714; 
Hossfeldt v. Dill, 28 Minn. 469; Heartz v. Klinkham- 
mer, 39 Minn. 488; Hamilton v. Booth, 55 Miss. 60; 
Rush v. Vought, 55 Pa. St. 488; Musser v. Gardner, 66 
Pa. St. 242; Bucher v. Ream, 68 Pa. St. 421; Holcomb 
v. People’s Sav. Bank, 92 Pa. St. 338; Leinbach v. 
Templin, 105 Pa. St. 522; Webster v. Hildreth, 33 Vt. 
457; Premo v. Hewitt, 55 Vt. 362; Bottoms vy. Corley, 
5 Heisk. 1; Oliver v. Hammond, 85 Ga. 323. 

6 Wortman v. Price, 47 Ill. 22; Dean v. Bailey, 50 
Til. 481; Wilson v. Loomis, 55 Ill. 352; Guill v. Hanny, 
1 Bradw. 490; Mattingly v. Obley, 1 Bradw. 626. 

6 Wilson v. Loomis, 55 Ill. 352; Guill v. Hanny, 1 
Bradw. 490; Card v. Robinson, 2 Bradw. 19. But see 
contra, Sextonjv. Martin, 37 Ill App. 537. 

67 Wortman v. Price, 47 Ill. 22; Wilson v. Loomis, 
55 Ill. 352; Patton v. Gates, 67 Ill. 164; Hockett v. 
Bailey, 86jIll. 74; Robinson v. Brems, 90 Ill. 351; Guill 
v. Hanny, 1 Bradw. 490; Miller v. Payne,4 Bradw. 
112; Coon v. Rigdon, 4 Colo. 275; Driggs, ete. Bank v- 
Norwood,! 50 Ark. {42.4 But see, Bloodjiv.'(Barnes, 79 
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cannot make her husband her agent for the 
purpose of engaging in trade, to the manage- 
ment of which all his time and energy is de- 
voted, and by so doing place the property 
embarked in such trade and its profits be- 
yond the reach of the husband’s creditors.® 
Under such circumstances the most favorable 
attitude the wife can be allowed to assume as 
against her husband’s creditors, is that of a 
creditor in equity, and as such entitled to 
her money and interest,™ or in case of the 
ownership of a farm by the wife, which is 
managed by the husband, it has been sug- 
gested, a court of equity might make an ap- 
portionment of the products as between the 
fair rent and use of the capital of the wife 
and the value of the husband’s personal serv- 
ices.” The original married woman acts, 
which merely conferred upon the married 
woman the right to acquire and hold property 
to her separate use, did not change the old 
rule of law in respect to her earnings. They 
remained, as at common law, the property of 
her husband,” as, for instance, the avails of 
a business carried on by a married woman in 
her own name, under statutes giving her the 
rents, issues and profits of her separate es- 
tate.” Under such a state of the law the 
husband cannot even make a gift of her own 
earnings to his wife, where those earnings 
have become indistinguishably blended with 
his own.” But, under the various statutes 
that have been expressly passed for the pur- 
pose of vesting in married women the right 
to their own separate earnings, the wife has 
been held entitled to the profits of a business 
carried on by her with capital which is her 
sole and separate property.“ Of course, the 
rents of the wife’s real estate or the products 
of her farm are in no sense her earnings,” 


Ill. 487; Brimmer v. Clabaugh, 78 Ill. 94; Mink v. 
Crilly, 22 Ill. App. 542; Rice v. Millard, 42 Ill. App. 282. 

6 Wortman y. Price, 47 Ill. 22; Guill v. Hanny, 1 
Bradw. 490; Card v. Robinson, 2 Bradw. 19. See also, 
Middlebrook v. Zapp, 73 Tex. 29; Claflin v. Pfeiffer, 
76 Tex. 469; Mitchell v. Mitchell, 80 Tex. 101. 

® Glidden vy. Taylor, 16 Ohio St. 509; Quidort’s 
Adm’r v. Pergeaux, 18 N. J. Eq. 472; Penn v. White- 
head, 17 Gratt. 503, 513. 

70 Feller v. Alden, 23 Wis. 301. 

7. Robinson v. Wallace, 39 Pa. St. 129; Leinbach v. 
Templin, 105 Pa. St. 522. 

72 Skillman v. Skillman, 13 N. J: Eq. 403; Belford 
v. Crane, 16 N. J. Eq. 265; Cramer v. Reford, 17 N. J. 
Eq. 367, 380; In re Goodman, 5 Biss. 401. 

73 Quidort’s Adm’r v. Pergeaux, 18 N. J. Eq. 472. 

74 Meyers v. Rahte, 43 Wis. 655. 

% Bongard v. Core, 82 Ill. 19. 





and are her own irrespective of the statutes 
in respect to her earnings.” Even though the 
husband be entitled to the reasonable serv- 
ices of his wife, yet if she devote a portion of 
her time to the care and management of her 
separate estate, whereby its productiveness 
is increased, the product is not thereby made 
liable for the debts of her husband.” 
Fraudulent Business Arrangements between 
Husband and Wife :—It was the intent of the 
acts to protect the property and earnings of 
the wife, and not those of the husband,” and 
while the statutes should be liberally con- 
strued to secure the object contemplated, 
they should not receive a construction which 
will permit unworthy men to perpetrate gross 
frauds upon their creditors.” It was never 
intended that the wife should be made an in- 
strument by which the pecuniary interest of 
the husband should be protected as against 
his creditors.“ It has been said, also, that 
it was not contemplated that married women 
should be enabled to embark in general trade 
and amass fortunes by means of the labor 
and skill of their husbands in carrying on 
such business, to the detriment of creditors. 
The rule is generally recognized that trans- 
actions between husband and wife should be 
closely scrutinized to see that they are fair 
ard honest, and not mere contrivances re- 
sorted to for the purpose of placing the hus- 
band’s property beyond the reach of his 
creditors,” especially inasmuch as the danger 
to creditors has been so much increased by 
the passage of the married woman acts, per- 
mitting property arrangements between hus- 
band and wife. Agreements by which the 


76 Shackleford v. Collier, 6 Bush, 149. 

77 Holcomb v. Peoplé’s Sav. Bank, 92 Pa. St. 338. 

78 Quidort’s Adm’r v. Pergeaux, 18 N. J. Eq, 472; 
Perkins v. Perkins, 62 Barb. 531. 

79 Wilson v. Loomis, 55 Til. 352; Rice v. Sayles, 23 
Ill. App. 189; Glover v. Alcott, 11 Mich. 470 (dis. op.) ; 
Wieman v. Anderson, 42 Pa. St. 311; Sober v. Stan- 
dart, 110 Pa. St. 48. 

80 Jn re Eldred, 3 N. B. Reg. 256; Baringer v. Stiver, 
49 Pa. St. 129. 

81 Wilson vy. Loomis, 55 Ill. 352; Guillv. Hanny, 1 
Bradw. 490. 

82 Dean v. Bailey, 50 Ill. 481; Walker v. Carrington, 
74 Ill. 446, 465; Blood v. Barnes, 79 Ill. 487; Tomlinson 
v. Matthews, 98 Ill. 178; Hamill v. Augustine, 81 Lowa, 
802; Glover v. Alcott, 11 Mich. 470 (dissenting opinion), 
Chadbourn vy. Williams, 45 Minn. 294; Tripner v. Abra- 
hams, 47 Pa. St.'220; King v. Voos, 14 Oreg. 91; Beard 
v. Dedolph, 29 Wis. 136; Hoxie v. Price, 31 Wis. 82; 
Fisher v. Shelver, 53 Wis. 498; Semmens v. Walker, 
55 Wis. 675; Breslauer vy. Geilfuss, 74 Wis. 387; Day- 
ton v. Walsh, 47 is. 113. 

83 Glidden v. Taylor, 16 Ohio St. 509. 
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wife of an insolvent husband acquires and 
afterwards manages by her husband’s agency 
property as her separate estate afford some 
ground for suspecting that they are intended 
as a fraud upon the husband’s creditors,™ but 
this suspicion relates only to actual and not 
to constructive fraud; the relation between 
the husband and wife rather operates in their 
favor upon any question of merely construct- 
ive fraud. Whether the transaction or ar- 
rangement is or is not fraudulent is purely a 
question of fact. The husband, of course, 
cannot make use of his wife, directly or indi- 
rectly, to cover up any of his property or 
earnings or to gather about her his means or 
the profits of his skill or labor, to the exclu- 
sion of the claims of his creditors.” Ina 
contest with the husband’s creditors growing 
out of such an arrangement, the burden rests 
upon the wife to show that she acquired the 
property in dispute as her separate estate, in 
some manner pointed out by the statute.® 
Some of the early cases held that she must 
establish her ownership by evidence which 


84 Knapp v. Smith, 27 N. Y. 277; Dayton v. Walsh, 
47 Wis. 118; Ladd v. Newell, 34 Minn. 107; Laib v. 
Brandenburg,34 Minn. 367; Leonard v. Green, 34 Minn. 
187; Hyde v. Frey, 28 Fed. Rep. 819; Carn v. Royer, 
55 Iowa, 650. See Horneffer v. Duress, 13 Wis. 603. 

8 Gilligan v. Lord, 51 Conn. 562. 

%6 Knapp v. Smith, 27 N. Y. 277; Gage v. Dauchy, 34 
N. Y. 298; Abbey v. Deyo, 44 N. Y. 348; Woodworth 
v. Sweet, 51 N. Y. 8; Kiuender v. Lynch, 4 Keyes, 
361; Whedon v. Champlin, 59 Barb. 61; Cubberly v. 
Scott, 98 Ill. 38; Earl v. Champion, 65 Pa. St. 191; 
Lochman v. Brobst, 102 Pa. St. 481; Ladd v. Newell, 
34 Minn. 107. 

87 In re Eldred, 3N. B. Reg. 256: Hamill v. Augus- 
tine, 81 Iowa, 302; Hurlburt v. Jones, 25 Cal. 225; 
Penn v. Whitehead, 17 Gratt. 503, 527-8. The pres- 
ence or absence of a fraudulent intent governs in such 
cases, it would seem. 

8 Stranton v. Kirsch, 6 Wis. 338; Horneffer v. Du- 
ress, 13 Wis. 603; Duress v. Horneffer, 15 Wis. 195; 
Weymouth v. R. R. Co., 17 Wis. 550; Carpenter v. 
Tatro, 36 Wis. 297; Horton v. Dewey, 53 Wis. 410; 
Fischer v. Shelver, 53 Wis. 498; Semmens v. Walker, 
55 Wis. 675; Wheeler & Wilson Mfg. Co. v. Monahan, 
63 Wis. 198; Hooser v. Hunt, 65 Wis. 71; Hoey v. 
Pierron, 67 Wis. 262; Gettelmann v. Gitz, 78 Wis. 489; 
Glover v. Alcott, 1I Mich. 470 (dissenting opinion); 
Keeney v. Good, 21 Pa. St. 349, and numerous other 
Pennsylvania cases, some of the lates being: Hess v. 
Brown, 111 Pa. St. 124; Spering v. Laughlin, 113 Pa. 
St. 2089; Duncan v. Sherman, 121 Pa. St. 520; Orr v. 
Bornstein, 124 Pa. St. 311; Bollinger v. Gallagher 144 
Pa. St. 205; Yates v. Law, 86 Va. 117; Hinkle v. Wil- 
son, 53 Md. 292; Erdman v. Rosenthal, 60 Md. 312; 
Levi v. Rothschild, 69 Md. 348; Backer v. Meyer, 43 
Fed. Rep. 702; Seitz v. Mitchell, 94 U. S. 580; Jones v. 
Epperson, 69 Tex. 792; Hershy v. Latham, 46 Ark. 
542. 





did not admit of a reasonable doubt,” but the 
later cases have not held her to such a strict 
degree of proof.” Property purchased in 
the wife’s name, with the husband’s means or 
upon his credit, when he is insolvent, does 
not become her property, as against the 
claims of his creditors.* In fact, the pre- 
sumption is that the husband is the owner of 
all the property, real and personal, of which 
the wife may be in possession during cover- 
ture, especially if they live together as hus- 
band and wife, and this presumption the wife 
must overcome by proper affirmative proof in 
a contest with the husband’s creditors.” But 
after property in the wife has been satisfac- 
torily shown, the presumption is that it con- 
tinues in her, and the burden of showing the 
contrary is upon thvse who attack her title.” 
She cannot prove separate property in herself 
by the unaided declarations of her husband,™ 
and the fact that the husband assists in man- 
aging and conducting the business of the 
wife carried on in her name is evidence 
proper for the jury to consider in determin- 
ing the good faith of the wife’s claim of prop- 
erty. While she may employ him as her 
agent, she must be careful to see that he is 
in truth and in fact acting as her agent and 
not on his own account; she must manage 
her business in the usual way that a princi- 
pal manages his business through an agent.” 
The agency of the husband will not be pre- 
sumed but must be proved.” But where the 
husband’s agency and the wife’s ownership 
have been established, the burden is then 
upon the husband’s creditors to show that 
the husband’s employment or the wife’s pos- 

89 Gamber v. Gamber, 18 Pa. St. 363; Stanton v. 
Kirsch, 6 Wis. 338; Horneffer v. Duress, 13 Wis. 603. 

 Tripner v.. Abrahams, 47 Pa. St. 220; Spering v. 
Laughlin, 113 Pa. St. 209; Weymouth v. R. R. Co., 17 
‘Wis. 550; Arndt v. Harshaw, 53 Wis. 269; Horton v. 
Dewey, 53 Wis. 410; Davis v. Zimmerman, 40 Mich. 27; 
Laib v. Brandenburg, 34 Minn. 367; Chadbourn v. 
Williams, 45 Minn. 294; Weiman v. Anderson, 42 Pa. 
St. 311. 

91 Backer v. Meyer, 43 Fed. Rep. 702; Hamill v- 
Lightner, 53 Iowa, 470; Hamill v. Augustine, 81 Iowa, 
302. 
® Yates v. Law, 86 Va. 117. 

% Chadbourn y. Williams, 45 Minn. 294. 

% Bradford’s Appeal, 29 Pa. St. 513: Grabill v. 
Moyer, 45 Pa. St. 530. But see Mayers v. Kaiser 
(Wis.), 55 N. W. Rep. 

% Spering v. Laughlin, 113 Pa. St. 209. 

% Brownell v. Dixon, 37 ill. 197; Mattingly v. Ob- 
ley, 1 Bradw. 626; Trezerant v. Holmes, 38 La. An. 


146. But see, Oberfelder v. Kavanaugh, 21 Neb. 483. 
7 Magee v. White, 23 Tex. 180. 
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session is not in good faith. The mere fact 
that he works as agent for his wife or assists 
her in the management of her property or 
business does not constitute a fraudulent ar- 
rangement; and even where the express 
purpose of such an arrangement is to keep 
the property from the reach of the husband’s 
creditors, it has been held that whether or 
not itis a fraud upon the husband’s credit- 
ors depends upon whether the necessary re- 
sult is tou hinder, delay and defraud them in 
the collection of their debts; if the property 
in question would not have come into the 
possession of either husband or wife, except 
upon an understanding that she should be 
the purchaser and carry on business with it, 
no wrong is done the creditors and they can- 
not make the property liable to the payment 
of their claims against the husband.’ 

Madison, Wis. Tuomas A. POLLeEys. 

% Woodworth v. Sweet, 51 N. Y. 8; Kluender v. 
Lynch, 4 Keyes, 361; Whedon v. Champlin, 59 Barb. 
61; Duncan v. Kohler, 37 Minn. 379. 

*® Feller vy. Alden, 23 Wis. 301; Arndt v. Harshaw, 
58 Wis. 269; King v. Voos, 14 Oreg. 91; Walker v. Car- 
rington, 74 Ill. 446, 465; Hossfeldt, v. Dill, 28 Minn. 
469; Kutcher v. Williams, 40 N. J. Eq. 486; Carn v. 
Royer, 55 Iowa, 650; Bottoms v. Corley, 5 Heisk. 1; 
Osborne v. Wilkes, 108 N. C. 651, 672; Croup v. 
Morton, 49 Iowa, 16; Olsen v. Kern, 10 Ill. App. 578; 
Coon v. Rigdon. 4 Colo. 275. 

10 Rankin v. West, 25 Mich. 195; Martinez v. Ward, 
19 Fla. 175. 

Note: For additional authorities on the general 
topic of ‘Married Women Traders,” see article by 
David Stewart, 24 Am. L. Reg. (N. S.) 353. 





PARTNERSHIP—RETIRING PARTNERS—DEBTS 
ASSUMED BY NEW FIRM—EXTENSION. 


HALL V. JOHNSON. 


Court of Civil Appeals of Texas, Jan. 24, 1894. 

1. When a partner has notified a firm creditor that 
he has retired, and that the debt is assumed by the 
new firm, the creditor’s express assent is not required 
to change his position from that of principal debtor 
to that of surety; and if, without his consent, after 
maturity ‘of the debt, the creditor grant an extension 
to the new firm, heis released. Fischer, C. J., dis- 
senting. 

2. A surety claiming to be released by the creditor’s 
oral agreement with the principal to extend the time 
of payment with the surety’s consent must plead and 
prove the taking of other security, or some other suf- 
ficient consideration for the agreement. 

3. A retired partner cannot oblige a firm creditor to 
apply general payments of the new firm, which as- 
sumed the old firm’s debts, to such debts, rather than 
to the new firm’s, unless the old firm’s assets were 
transferred tothe new on the latter’s agreement to 
pay the old firm’s debts, and the creditor received 
proceeds of such assets with full knowledge of the 
facts. 





Key, J.: This suit was instituted by William 
H. Hall against A. J. Hill, T. J. Johnston, and 
L. E. Belcia, comprising the firm of Johnston, 
Hill & Co.; appellant alleging that he was doing 
business under the name of Hall & Ruckel. The 
suit is fora balance alleged to be due on an ac- 
count for merchandise. The plaintiff dismissed 
as to the defendant Belcia, and verdict and judg- 
ment were rendered in favor of the other defend- 
ants. The answer of these defendants is quite 
voluminous, but its nature will be disclosed as 
this opinion proceeds. The testimony shows that, 
after the account in question was created, John- 
ston and Hill retired from the firm, selling their 
interest in the partnership to Paul M. Potts; that 
Belcia and Potts continued the business as part- 
ners; that, as part of the consideration for the 
sale, Belcia and Potts assumed the payment of all 
the indebtedness of Johnston, Hill & Co., includ- 
ing the debt sued for. It is contended by appel- 
lees: First. That appellant agreed to accept 
Belcia & Potts for the payment of this debt, and 
released appellees. Second. That, after appel- 
lees sold to Belcia & Potts, the latter firm was 
dissolved, Potts agreeing to pay this debt; that 
appellant entered into an agreement with Potts, 
by which the iatter was to pay the debt in in- 
stallments of $150 per month, thereby extending 
the time for its payment, it being then past due. 
It was also pleaded that Potts thereafter made 
certain payments, which should have been cred- 
ited on said debt. 

The most important question in the case is 
whether or not, when a partner retires from a 
firm, selling his interest in the assets to the other 
partner and another person, who takes the retir- 
ing partner's place, and there is an agreement be- 
tween them by which the new firm assumes the 
liabilities of the old firm, such retiring partner is 
entitled to the rights ofa surety as against an an- 
tecedent creditor who has notice of all the facts. 
On this question there is considerable eonflict of 
authority. The modern English doctrine appears 
to be against the proposition, and there are some 
American cases to the same effect. 17 Amer. & 
Eng. Enc. Law, p. 1131. There are other Amer- 
ican cases which support the affirmative of this 
proposition, and in our opinion they are founded 
upon correct principles of equity. The case of 
Colgrove v. Tallman, 67 N. Y. 95, was an action 
upon a promissory note executed by H. C. Barnes 
& Co. After its execution, Tallman, who was 
a member ofthe firm, sold all of his interest in 
the partnership property to the other partners, 
and the latter agreed to assume and pay all the 
firm’s debts. Afterwards, Tallman notified the 
plaintiff, who then held the note, of the agree- 
ment between him and Barnes, and requested him 
to proceed and collect the note immediately. 
Barnes was then solvent, and able to pay. He 
afterwards became insolvent. The question in 
the case was whether or not, under those circum - 
stanees, Tallman was discharged. The opinion in 
the case was prepared by Judge Folger, and it 
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was held that Tallman’s relation was changed 
from that of principal to surety, and that he was 
discharged because the plaintiff failed to sue 
when he requested it. In the course of the 
opinion it is said: ‘‘And what comes close to 
this case in principle, and shows. what a creditor 
must care for equities growing from new rela- 
tions, arising out of changes made without his as- 
sent, isthis: If several lots are mortgaged, and, 
after that, have come to different owners, and the 
mortgagee releases some of them, he may not en- 
force, against those not released, more than a pro- 
portionate amount of the mortgage debt. The 
creditor, says the chancellor, owes a duty to his 
debtors not to impair their rights as against each 
other. Stevens v. Cooper, 1 Johns. Ch. 425. This 
rule has been reiterated, with the requirement 
that the creditor must have notice of the change, 
sufficient to put him on inquiry. Insurance Co. 
v. Halsey, 8 N. Y. 271. And see Guion v. Knapp, 
6 Paige, 35; Stuyvesant v. Hall, 2 Barb. Ch. 151. 
The reason is that the parcels sold have become 
as sureties to the parcels not sold. The latter are 
as principals. A release of them is as a release of 
a principal debtor, which discharges the surety. 
To the sameend is the rule that a creditor 
having a lien upon two funds will be forced, in 
favor of an after-lienor having a claim upon one 
of the funds only, to seek his debt from the other 
fund (Cheeseborough v. Millard,1 Johns. Ch. 
409) ; and, if he does aught to prejudice the claim 
upon the one fund of the after-lienor after notice 
of the lien, he will to that extent be cut off from 
his own claim upon that fund. In equity, then, 
the relations of the parties to this case are that 
Barnes is the principal debtor, Tallman his su- 
rety for the payment of the debt, and Colgrove 
their creditor,—of one as the principal debtor; of 
the other as surety. These relations existed as 
soon as Tallman gave notice to Colgrove of the 
dissolution of the partnership, and the agreement 
between him and Barnes. Each of them was, af- 
ter that, affected by ail the rules applicable to 
persons in those relations.’’ Smith v. Shelden, 
35 Mich. 42, was a similar case. The opinion was 
written by Chief Justice Cooley, and in reference 
to this question he says: ‘‘For a determination 
of the question whether Smith and Owen were en- 
titled to the rights of sureties, it seems only nec- 
essary to point out the relative position of the 
several parties as regards the partnership debt. 
Place by the arrangement, had agreed to pay this 
debt, and, as between himself and Smith and 
Owen, he was legally bound to do so. But Smith 
and Owen were also liable to the creditors equally 
with Place. and the latter might look to all three 
together. Had they done so, and made collec- 
tions from Smith and Owen, these parties would 
have been entitled to demand indemnity from 
Place. 

This we believe to be a correct statement of the 
relative rights and obligations of all. Now, a 
surety, as we understand it, is a person who, be- 
ing liable to pay a debt or perform an obligation, 





is entitled, if it is enforced against him, to be in- 
demnified by some other person, who ought him- 
self to have made payment or performed before 
the surety was compelled todoso. It is imma- 
terial in what form the relation of principal and 
surety is established, or whether the creditor is or 
is not contracted with in the two capacities, as is 
often the case when notes are given or bonds 
taken. The relation is fixed by the arrangement 
and equities between the debtors or obligors, and 
may be known to the creditor, or wholly un- 
known. If it is unknown to him, his rights are in 
no manner affected by it; but, if he knows that 
one party is surety merely, it is only just to re- 
quire of him that, in any subsequent action he 
may take regarding the debt, he shall not lose 
sight of the surety’s equities. That Smith and 
Owen were sureties for Place, and the latter was 
principal debtor after the dissolution of the co- 
partnership, seems to us unquestionable. It was 
then the duty of Place to pay this debt, and save 
them from being called upon for the amount. 
But if the creditors, having a right to proceed 
against them all, should take steps for ihat pur- 
pose, the duty of Place to indemnify, and the 
right of Smith and Owen to demand indemnity, 
were clear. Every element of suretyship is here 
present, as much as if, in contracting an original 
indebtedness, the contract itself had been made to 
show on its face that one of the obligors was 
surety merely. As already stated, it is imma- 
terial how the fact is established, or whether the 
creditor is or is not a party to the arrangement 
which establishes it.” And it was held that, as 
time for the payment of the debt was extended to 
Place, Smith and Owen ‘were released. Mr. 
Brandt, in his work on Suretyship & Guaranty 
(2d Ed. § 36), adopts the views announced in 
these opinions as correct. See, also, 17 Amer. & 
Eng. Enc. Law, pp. 1129, 1130; Barber v. Gillson, 
18 Nev. 89, 1 Pac. Rep. 452; Millerd v. Thorn, 56 
N. Y. 402; Bank v. Waterman, 134 III]. 461, 29 N. 
E. Rep. 503; Wilde v. Jenkins, 4 Paige, 481; 
Gates v. Hughes, 44 Wis. 332; Williams v. Boyd, 
75 Ind. 286; Gourley v. Tyler (Tex. App.), 15 S. 
W. Rep. 731. The same principle is often ap- 
plied in determining the rights of mortgagor and 
mortgagee, when the former has sold the mort- 
gaged property to a third person, who, as be- 
tween them, has assumed payment of the debt. 
Considering this subject, a standard author says: 
‘‘Whena grantee thus assumes payment of the 
mortgage debt as a part of the purchase price, 
the land in his hands is not only made the pri- 
mary fund for payment of the debt, but he him- 
self becomes personally liable therefor to the 
mortgagee or other holder of the mortgage. The 
assumption preduces its most important effect, 
by the operation of equitable principles, upon the 
relations subsisting between the mortgagor, the 
grantee, and the mortgagee. As between the 
mortgagor and the grantee, the grantee becomes 
the principal debtor, primarily liable for the 
debt, and the mortgagor becomes a surety, with 
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all the consequences flowing from the relation of 
suretyship. As between these two and the mort- 
gagee, although he may treat them both as debt- 
ors, and may enforce the liability against either, 
still, after receiving notice of the assumption, he 
is bound to recognize the condition of suretyship, 
and to respect the rights of the surety in all of 
his subsequent dealings with them.’’ 3 Pom. Eq. 
Jur. § 1206. See, also, Calvo v. Davies, 73 N. Y. 
211; Marshall v. Davies, 78 N. Y. 414; Palmer v. 
Purdy, 83 N. Y. 144; Murray v. Marshall, 94 N. 
Y. 611; Wilcox v. Campbell, 106 N. Y. 325,12 N. 
E. Rep. 823; George v. Andrews, 60 Md. 26; Ma- 
chine Works v. Caswell (Kan.), 29 Pac. Rep. 
1072; Insurance Co. v. Hanford, 143 U. S. 187, 12 
Sup. Ct. Rep. 437. Itis not necessary to go as 
far as Colgrove v. Tallman, supra, and hold that, 
in cases like the one under consideration, the fail- 
ure of the creditor to sue within a given time, or 
when requested, will discharge the debtor; but 
our conclusion is that if appellees transferred 
their interest in the assets of the firm of Johnston, 
Hill & Co. to Beleia & Potts, upon an agreement 
that the lutter firm would pay the debt in ques- 
tion, and appellant had notice of these facts, he 
could not, by a binding contract not assented to 
by appellees, extend the time of payment without 
releasing them. Such affirmative action by the 
creditor is much more inequitable than a failure 
to sue when requested, because, in the absence of 
an extension of time to the other debtor, the one 
asserting the rights of a surety can pay the debt, 
and secure the right, by subrogation, to proceed 
immediately against his co-debtor for re-imburse- 
ment. We concur in the conclusion reached in 
the Michigan case from which we have quoted, 
and hold that the ruling of the court below, 
which followed the doctrine announced in that 
case, was correct. ; 
Appellees pleaded that, after they had sold out 
to Belcia & Potts, and the latter had assumed the 
payment of the debt in question, and after Belcia 
& Potts bad dissolved, and Potts had agreed to 
pay this debt, appellant, knowing these facts, 
agreed with Potts, as hereinbefore stated, to ex- 
tend the time of payment; and appellees claim 
that by reason of said last agreement they were 
discharged. Appellant, in addition to his gen- 
eral demurrer thereto, raising the question just 
decided, excepted specially to this answer because, 
as to him, it did not show that there was any 
consideration for said agreement. The action of 
the court in overruling this exception is assigned 
as error. This assignment is well taken. As it 
does not appear that the agreement to extend the 
time of payment was in writing, it does not im- 
port a consideration; and it was therefore neces- 
sary, in order to show a binding contract, for ap- 
pellees to allege and prove that the agreement 
was founded upon a sufficient consideration. In 
80 far as the answer sets up a novation, an agree- 
ment by appellant to accept Belcia & Potts, or 
Potts individually, as paymasters, instead of the 
old firm, it discloses a sufficient consideration. 





Securing the liability of another person in lieu of, 
or in addition to, the original debtor, is a good 
consideration. But the pleading in question does 
not show that, by the alleged agreement, any one 
became liable for the debt who was not already 
obligated to pay it, and it does not, in terms, aver 
that said agreement was founded upon a consid- 
eration. It is well settled that, in order to release 
a surety, an agreement to extend the time of pay- 
ment must be based upon a sufficient considera- 
tion. Burke v. Cruger, 8 Tex. 66; Pilgrim v. 
Dykes, 24 Tex. 383; Hunter v. Clark, 28 Tex. 159. 
Appellees pleaded only one agreement to extend 
time. That agreement was alleged to have been 
made with Potts at the time of the dissolution of 
the firm of Belcia & Potts; but, at the request of 
appellees, the court instructed the jury, if such 
an agreement was made with either Potts or Bel- 
cia & Potts, without appellees’ consent, to find in 
their favor. Under their answer appellees had 
no right to have submitted to the jury any agree- 
ment to extend the time of payment, other than 
the one alleged to have been made with Potts. 
Whether or not such an agreement was made 
with Belcia & Potts was not an issue in the case, 
and it was prejudicial to appellant’s rights to 
submit that question tothe jury. Railway Co. 
v. Terry, 42 Tex. 451; Markham v. Carothers, 47 
Tex. 22; Loving v. Dixon, 56 Tex. 75. 

In regard to the application of payments the 
court instructed the jury as follows: ‘‘If the jury 
should find from the evidence that the firm of 
Belcia & Potts, upon the dissolution of the firm 
of Johnston, Hill & Co., did assume to pay the 
indebtedness of Johnston, Hill & Co. then exist- 
ing; and should further find that ‘thereafter the 
said Belcia & Potts did pay to said Hall & Ruckel 
certain moneys, without designating the particu- 
lar item to which such payments should be ap- 
plied; and should you further find that, at the 
time such payments were made, plaintiff knew 
that said Belcia & Potts had assumed the indebt- 
edness of Johnston, Hill & Co., then I charge you 
that such payments should be applied to the in- 
debtedness so assumed, before indebtedness 
thereafter created by said Belcia & Potts.”’ This 
charge does not correctly state the law. The 
general rule is that when a debtor owes two debts 
to the same creditor, one secured and the other 
unsecured, and makes a payment without direct- 
ing its application, the creditor, may apply it to 
the unsecured debt. Story, Partn. §§ 157, 158; 18 
Amer. & Eng. Enc. Law, p. 239. If, however, 
equities exist between the principal and surety 
which are known to the creditor, by reason of 
which the payment ought to be appropriated to 
the secured debt, the creditor will be compelled 
to so apply it; but, in the absence of such notice, 
the creditor may apply the amount to either debt. 
Harding v. Tifft,75 N. Y.461. So, in this case, 
if appellees transferred their interest in the assets 
in the tirm to Johnston, Hill & Co. upon an agree- 
ment that Belcia & Potts, or either of them, were 
to pay the indebtedness of the old firm, and if the 
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proceeds of any of these assets were paid to ap- 
pellant, and he had notice of all these facts, equity 
will compel him to credit such payment upon the 
indebtedness of the old firm; for under such cir- 
eumstances the assets so transferred were held in 
trust for the payment of the antecedent partner- 
ship debts, for which appellees were still liable. 
The charge given does not limit appellees’ right 
to credits to such payments as were made from 
proceeds of the property transferred by them to 
the new firm, and for this reason was erroneous. 
We do not think the court erred in allowing the 
witnesses Robinson and Belcia to testify to the 
contents of certain statements of accounts sent to 
Belcia & Potts and Paul M. Potts. They each 
stated that the statements were sent by Hall & 
Ruckel (appellant), and their non-production 
was sufficiently accounted for. The other as- 
signments relate to the verdict; but, as the case 
must be reversed for other reasons, it becomes 
unnecessary to consider them. For the errors 
pointed out, the judgment will be reversed, and 
the cause remanded. Reversed and remanded. 


NoTe.—To the doctrine announced by the court 
that a retiring partner upon the promise of those re- 
maining inthe firm to pay the debts of the firm for 
which he and they were liable, occupies, to creditors 
of the old firm with notice of this fact, the relation of 
surety only, although the creditor was not a party to 
such an arrangement; Fisher, C. J., dissents in an 
opinion, which is well worth repeating here, at least, 
so far asit discusses the cases involved. He thinks 
that Colgrove v. Tallman, 67 N. Y. 95, and Smith v. 
Sheldon, 35 Mich. 42, relied upon by the majority of 
the court, inthe main seem to base their holding 
upon the authority of the case of Oakeley v. 
Pasheller, 4 Clark & F. 207. He calls atten- 
tion to the fact that this was a decision by 
the House of Lords in 1836, and was subsequent- 
ly in 1876 reviewed in Swire v. Redman, 1 Q. B. Div. 
536. Cockburn, C. J., speaking for the court disap- 
proves the doctrine announced in Oakeley v. Pashel- 
ler, and holds that partners cannot change their rela- 
tion to their creditor without his assent. This case 
establishes what we understand now to be the law in 
England. Assaid inthe opinion of the majority of 
the court, the cases in America are divided on this 
question; but it seems from a review of these cases, 
as far as examined, that those that support the opin- 
ion of the court rest, inthe main, upon the case of 
Oakeley v. Pasheller, which we find is no longer au- 
thority in England. In Whittier v. Gould, 8 Watts. 
485, the court held that, upon the dissolution of a 
firm, an arrangement between the partners by which 
the debts were to be paid by one of them does not af- 
fect the liability of the others as to creditors who 
knew of the arrangement. In Fensler v. Prather, 43 
Ind. 120, in construing a statute of Indiana that au- 
thorizes the -urety to notify the creditor in writing to 
bring suit upon his obligation, and when failure to so 
do will operate as a discharge of the surety, it was 
held that the provisions of the statute did not apply 
to a retiring partner when the remaining members of 
the firm assumed the debts of it. It was held that 
such retiring partner was not a surety that could in- 
voke protection of the statute. The statute construed 
in that case is similar to the one existing in this State 
upon the same subject. In Rawson v. Taylor, 30 Ohio 
St. 399, itis held that a partner remains liable for all 





the existing debts of the firm to the same extent as if 
he had not retired. An agreement between him and 
the remaining partners, or with the new firm that 
succeeds, that they will assume and pay all such debts, 
while valid as between the partners, has no effect 
upon the creditors of the old firm unless they become 
parties thereto. In arecent well-considered opinion 
the Supreme Court of Appeals of West Virginia lays 
down the doctrine that it is not in the power of joint 
debtors to change, by agreement among themselves, 
their relation to their common creditors, and, as ‘‘be- 
tween the partners and the creditors, they were all 
equally bound, and no understanding and agreement 
between themselves could change that relation so as 
to impair his rights.”” Barnes v. Boyers, 34 W. Va. 
304, 12 S. E. Rep. 708. In Skinner v. Hitt, 32 Mo. App. 
402, in effect, it is held an agreement between part- 
ners, at the time of dissolution, that the continuing 
partners would pay all the firm debts, only binds the 
parties making it, and does not change the relation of 
the retiring partner to the creditors of the firm. The 
Supreme Court ofthe State of Washington, in the 
case of Wadhamsv. Page,1 Wash. St. 421,25 Pac. 
Rep. 462, holds that a simple agreement between part- 
ners that one of them should be discharged, although 
the creditor has notice to that effect, will not affect 
the rights of the creditor unless he is a party to such 
arrangement; and, for thus holding, the opinion cites, 
as authority, Chase v. Vaughan, 30 Me. 412; Umbar- 
ger v. Plume, 26 Barb. 461; Coleman y. Pearce, 26 
Minn. 123,1 N. W. Rep. 846; Aiken v. Thompson, 43 
Iowa, 506; Blew v. Wyatt. 5 Car. & P. 397; Harris v. 
Lindsay, 4 Wash. C. C. 98; Heberton v. Jepherson, 10 
Pa. St. 124; Payne v. Slate, 39 Barb. 634; Offutt y. 
Scott, 47 Ala. 104. The Supreme Court of the United 
States, in the case of Shepherd v. May, 115 U. 8.510, 6 
Sup. Ct. 119, holds that an express promise made to 
the vendor by the vendee of real estate conveyed to 
him subject to a deed of trust executed to secure a 
debt, that he will discharge it, does not, without the 
assent of the creditor, make the vendee the principal 
debtor and the vendor the surety. In the brief of the 
appellant in this case it appears that Colgrove v. Tall- 
man, 67 N. Y. 95, and Oakeley v. Pasheller, 10 Bligh 
(N. S.), 548, and Metz v. Todd, 36 Mich. 473, and simi- 
lar cases, were relied upon as authority; and the doc- 
trine there announced (and followed by this court in 
the majority opinion) was sought to be forced upon 
the Supreme Court of the United States, which, we 
have seen, announced the contrary doctrine. 

So far as I have been enabled to examine the several 
works of the most prominent writers on the subject 
of partnership, they, with striking unanimity, agree 
that the retiring partner does not, by virtue of any 
arrangement between him and the remaining partners, 
change his status as a principal obligor to the creditors 
of the firm, although they have knowledge of such 
arrangement. Story lays it down “‘that the dissolution 
of a partnership, whether by voluntary act or will of 
the parties, or by the retirement of a partner, or by 
mere afflux of time, will notin any manner change 
the rights of third persons as to any past contracts and 
transactions with or on account of the firm; but their 
obligations and efficacy and validity will remain the 
same, and be binding upon the partnership in the 
same manner, as if no dissolution had taken place.” 
Story, Partn. (7th Ed.) § 334. Again (in section 158) 
the author says: ‘It frequently happens that, upon 
the retirement of one partner, the remaining partners 
undertake to pay the debts and to secure the credits 
of the firm. This is a mere matter of private arrange 
ment and agreement between the parties, and can in 
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no respect be admitted to vary the rights of the exist 

ing creditors of the firm.” Collyer says: ‘Of course, 
any arrangement between the partners themselves 
cannot limit or prevent their ordinary responsibilities 
to third persons, unless the latter assent to such ar- 
rangement.” 1 Colly. Partn. ch. 17,§ 407. Again (in 
volume 2, ch. 24, § 596), he says: “In order that one 
liability may be replaced by another by agreement, it 
is essential that the personin whom the correlative 
right resides should be a party to the agreement, or 
should. at all events, show by some act of his own that 
he accedes to the substitution.” Mr. Parsons, in his 
work on Partnership (3d Ed. p. 428), in no uncertain 
terms states his views thus: ‘No dissolution of any 
kind affects the rights of third parties who have had 
dealing withthe partnership without their consent. 
This is a universal rule, without any exception what- 
ever. Undoubtedly the partners may agree as they 
please about their joint property, and all the parts of 
it, and so they may about their joint obligations; and 
all such agreements are valid, so far asthey do not 
affect the rights of strangers, but where they do they 
are wholly void. Thus, three partners may agree 
to-day to dissolve, and to divide all the property ina 
certain way, specifyirg that one shall have this, an- 
other that, and the third that thing; or they make 
such an agreement about some one or more things, 
and not about all, and these agreements determine 
the property in these things effectually as to the part- 
ners themselves; but they are all responsible in solido 
for the debts due by the firm, and all the joint prop- 
erty of the firm is just as liable for the joint debts 
after such division or settlement among themselves as 
it was before. So, too, itis very common for the 
partners to agree, not only that one of them may settle 
and wind up the partnership concern, but that one or 
more. shall wind it up, and for that purpose shall 
have in full property all the goods or funds and busi- 
ness, or a certain part of them, and shall pay all the 
debts, and this he undertakes todo. Such an agree- 
ment is so far binding on the partners that, if either 
of the others is obliged to pay a debt thus assumed 
by a partner, the partner paying may have his action 
for the money against the partner who undertook to 
pay; but, so far as the creditors are concerned, all the 
partners remain just as responsible to all the creditors 
after such an agreement as they were before.” Mr. 
Bates, in his recent work on Partnership, is not as 
decided in his views as the other authors quoted, but 
he evidently, from the manner in which he treats the 
question, inclines to the opinion entertained by these 
writers. 1 Bates, Partn. §§ 533,534. As far as can be 
ascertained from the opinion, we believe the case of 
Mogellin v. Westhoff, 33 Tex. 789, announces the same 
doctrine. 
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1. ADMINISTRATION — Accounting.—When the court 
grants an order for family allowance for a past period 
pending administration, payable in 20 days, the ex- 
ecutors, having without an order paid the widow more 
than the sum allowed, are entitled to a present credit 
for the sum allowed.—IN RE LUX’s ESTATE, Cal., 35 Pac. 
Rep. 345. 

2. ADMINISTRATION—Family Allowance.—Code Civil 
Proc. § 1406, requiring the court, after return of inven- 
tory, to make a reasonable allowance for the support 
of the family, to continue during administration if the 
property set apart to them be insufficient, applies to 
a widow to whom sufticient property has not been set 
apart, though she have enough of her own.—IN RE 
Lux’s EsTaTE, Cal., 35 Pac. Rep. 341. 

8. ADMINISTRATOR — Widow.—A complaint by an ad 
ministrator to subject land in the widow’s hands to 
debts of the estate, as conveyed her by deceased in 
fraud of his creditors, must allege that such convey- 
ance left deceased not enough to pay his debts; that 
it was made with intent to defraud his creditors, as the 
wife knew, or without valuable consideration.—WIL- 
SON V. BOONE, Ind., 35 N. E. Rep. 1096. 

4. APPEAL—Bill of Exceptions—Filing.—A bill of ex 
ceptions filed after the expiration of the time allowed 
for filing cannot be considered on appeal, even though 
filed with the “consent of parties.”—DORMAN Vv. Coon, 
Mo.,%S. W. Rep. 731. 

5. APPEAL—Judgment.—In an action to foreclose a 
mecbanic’s lien, brought against a number of defend- 
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ants, a decree against the owner and contractors alone, 
leaving the other defendants, who were also asserting 
liens against the property, without any adjudication 
whatever, is premature and partial, and no appeal lies 
therefrom.—JOHNSON V. LIGHTHOUSE, Wash., 35 Pac. 
Rep. 403. ’ 

6. APPEAL—Judgment.—Where the pleadings fail to 
show a fact which is essential to the granting of a mo- 
tion for judgment thereon, and evidence as to such 
fact is offered and received without objection, a judg- 
ment granting such motion, which accomplishes a 
just result, and is not shown to be erroneous, will be af- 
firmed.—NATIONAL STATE BANK V. BOESCH, Iowa, 57 N. 
W. Rep. 641. 

7. APPEAL—Notice and Bond.—When notice of appeal 
has been given in open court, but bond not filed within 
five days thereafter, a new notice and bond filed seven 
days after the first will support the appeal.—STATE v. 
SEAVEY, Wash., 35 Pac. Rep. 389. 

8. APPEAL—Proceedings in Lower Court.—An ap- 
peal from an order dissolving a temporary injunction 
restraining defendant from selling plaintiff’s land un- 
der a decree requires the Supreme Court to pass on the 
question whether the bill contains equity; and hence, 
during the pendency of such appeal, the lower court 
cannot hear and determine a demurrer taken tp the 
bill for want of equity, and mandamus will not issue to 
compel it so to do.—EX PARTE CITY COUNCIL OF MONT- 
GOMERY, Ala., 14 South. Rep. 364. 

9. APPEAL— Time of Filing. — Where appellant’s 
statement of fact is delivered to the clerk in the even- 
ing of the last day of the period prescribed by Code 
Proc. § 1422, and a notice of filing is posted so as to 
reach respondent’s counsel within the statutory time 
in due course of mail, the appeal will not be dismissed, 
though the clerk does not mark the statement as filed 
tillthe next morning, and though the respondent’s 
counsel does not receive the notice till a day late.— 
BANK OF SHELTON V. WILLEY, Wash., 35 Pac. Rep. 411. 

10. APPEAL—Time of Taking.—The fact that the ap- 
pellant, through no fault or negligence of his own, is 
unable to procure the allowance of a billof exceptions 
within the time allowed for taking an appeal, will not 
excuse the filing ofthe transcript required by law 
within six months afterthe date of the decree or or- 
der appealed from.—OMAHA LOAN & TRUST CO. V. 
_ Ayor, Neb., 57 N. W. Rep. 567. 

11. APPEAL BOND—Action against Surety.—In an ac- 
tion against asurety on an appeal bond, the answer 
alleged that defendant’s cosurety was the real princi- 
pal, that he had agreed to hold defendant harmless, 
and that plaintiff had compromised with said cosu- 
rety, and had released him on payment of one half of 
the bond: Held, that such facts were insufficient to 
constitute a bar to the action.—Lay Vv. NIXON, Mont., 
85 Pac. Rep. 458. 

12. APPEAL BOND — Amendment.—On appeal from a 
decision of a town council laying out a highway,a 
bond running to the town council instead of to the 
town, as required by Pub. St. ch. 64, § 11, is defective 
in substance, inthat itis givento the wrong party, 
and hence is not amendable either under the statute 
of jeofails, or under the judiciary act (chapter 15, § 4), 
permitting amendments in defects or want of 
form. — VAILL Vv. TOWN COUNCIL OF NEW SHORE- 
HAM, R. I., 28 Atl. Rep. 344. 

13, APPLICATION OF PAYMENTS—Record.—A firm, ow- 
ing plaintiff for work, dissolved, and plaintiff contin- 
ued to work for the remaining partner, who paid him 
enough to satisfy either the sum earned before or 
that earned afterthe dissolution: Held, in an action 
against the firm for the wages earned before the disso- 
lution, that it was competent to show that plaintiff 
had sued the remaining partner for the amount earned 
after the dissolution, but that such suit had been dis- 
missed, toshow an application by plaintiff.—FRaZzER 
v. MILLER, Wash., 35 Pac. Rep. 427. 

14. ATTACHMENT — Levy.—An attachment of prop- 
erty fraudulently conveyed by ajudgment debtor, at 





the time of the attachment standing in the names of 
the fraudulent grantee and trustees in a trust deed of 
the property made by such grantee to secure a debt, is 
in legal effect an attachment of the surplus moneys 
arising from a subsequent sale of the property under 
the trust deed.—BROWN V. CAMPBELL, Cal., 35 Pac. 
Rep. 433. 

15. ATTACHMENT—Levy.—The lien acquired by the ap- 
pointment of a receiver of a debtor’s property by the 
register of the chancery court,and by the taking of 
possession by the receiver, is not abrogated by the 
debtor’s appeal to the chancery court and the execu- 
tion of a supersedeas bond; and hence the levy of an at- 
tachment on the property by another creditor during 
the pendency ofthe appeal, without authority from 
the chancery court, is void.—STANTON Vv. HEARD, Ala., 
14 South. Rep. 359. 

16. ATTACHMENT—Lien.—The lien of an attachment is 
not lost by a dismissal ofthe attachment suit, where 
the order of dismissal is afterwards vacated.—JAFFRAY 
v. H. B. CLAFLIN Co., Mo., 248. W. Rep. 761. 

17. ATTACHMENT — Non-residents.—Persons actually 
in the State, engaged in professional work, are not 
**non-residents,” within the meaning of Code Civil 
Proc. §§ 537, 588, authorizing attachment in certain 
cases.—EGENER V. JUCH, Cal., 35 Pac. Rep. 432. 

18. ATTACHMENT — Bond—Pleading.—A compiaint, in 
an action on an attachment bond, which alleges that 
the principals ‘‘gave”’ the bond, with their co-defend- 
ants as sureties, is fatally defective as to the sureties, 
because it does not allege that they executed the bond. 
—CHURCH Vv. CAMPBELL, Wash., 35 Pac. Rep. 381. 

19. ATTORNEY — Disbarment—Jurisdiction.—Rev. St. 
arts. 228, 233, requiring the proceeding to disbar an at- 
torney to be inthe name of the State, and providing 
the remedy “‘if the attorney be found guilty,” do not 
make the proceeding criminal, in view of its omission 
from the Penal and Criminal Procedure Codes, passed 
the same session, and purporting to include all crimes 
against the State.—ScorrT v. STATE, Tex., 248. W. Rep. 
789. 

20. BAILMENT — Conditional Sale — Agistment.—De- 
fendant undertook to transport plaintiff’s cattle to his 
farm at his expense, and there feed and care for them 
for a period of several weeks, for the purpose of their 
being profitably marketed by plaintiff, agreeing that 
they should not deteriorate in flesh or condition; that 
he would pay at an agreed valuation for all losses from 
any cause, and would employ at his own expense a 
herdsman selected by plaintiff; his compensation to be 
the money realized from the sale of the cattle, exceed- 
ing a stated sum per head, after deducting expenses of 
shipment and sale; and he waived any lien against the 
cattle: Held, that the transaction was nota condi- 
tional sale, buta bailment.—UNION STOCK YARDS & 
TRANSIT CO. V. WESTERN LAND & CATTLE Co., U.S.C. 
C. of App., 59 Fed. Rep. 49. 

21. BANKER—Negligent Loaning of Funds.—A banker 
with whom funds have been placed to be loaned can- 
not be held negligent for failure to inquire as to the 
solvency of the firm to whom he loaned such funds, 
where they were reported to be solvent at the time of 
the loan, and where it does not appear that such in- 
quiry would have yielded him any information con- 
cerning the company that he did not already possess. 
—ISHAM V. PosT, N. Y., 35 N. E. Rep. 1084. 

22. BANKS AND BANKING—Collections Held in Trust.— 
A national bank collected a note for plaintiff by ac- 
cepting a draft for the amount on another party, which 
it forwarded to its correspondent for collection, and 
at the same time sent plaintiff a draft on the same cor- 
respondent as a remittance of the proceeds of his note. 
The correspondent received the money on the draft 
sent it for collection, but before plaintiff's draft was 
paid by the correspondent the bank failed: Held, that 
the bank was only agent for plaintiff, and that the 
money derived from his note was a trust fund, which 
did not become a part of the bank’s assets.—FOSTER V. 
RINCKER, Wy., 35 Pac. Rep. 470. 
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23. BonD — Indemnifying Bond—Sheriff.—A conver- 
sion of chattels seized by the sheriff under an attach- 
ment against a mortgagor becomes complete, as 
against a mortgagee, onhis demand for their return; 
and ajunior execution creditor of the mortgagor does 
not become a joint trespasser with the attaching cred- 
itor by six months later placing his execution in the 
sheriff’s hands, who still retains possession under his 
original levy; and hence the junior creditor does not 
become liable to the sheriff, on his indemnifying bond, 
in an amount exceeding the value of the property 
actually sold under his execution.—LEE V. MAXWELL, 
Mich.,57 N. W. Rep. 581. 

24. BonD—Sufiiciency of Declaration.—A declaration 
upon a bond given under ‘‘an act for the collection of 
demands against ships, steamboats and other vessels,” 
should set forth the particular circumstances which, 
according to that act, entitled the plaintiff toa lien 
upon the vessel.—LOVEGROVE V. KUSER, N. J., 28 Atl. 
Rep. 313. 

25. BOND AGAINST JUDGMENT—Release of Sureties.— 
Where defendant gives a bond conditioned to pay all 
damages that may be recovered against him in a pend- 
ing suit, a stipulation between the parties, after judg- 
ment against defendant, that further proceedings shall 
be stayed pending an appeal about to be taken tothe 
Supreme Court in a suit between other parties involv- 
ing the same principles, and that the parties shall be 
bound by the decision in such appealed case, does not 
release the sureties.—HALL & PAULSON FURNITURE Co. 
v. SCHMIDT, Wash., 35 Pac. Rep. 424. 

26. CARRIERS—Passengers—Negligence—Question for 
Jury.—In an action against an electric street-railway 
company for personal injuries, plaintiff's evidence 
showed that he was riding onthe foot-board of the 
motor car; that, in reaching into his pocket for change; 
he was knocked from the car by contact with a trolley 
pole, and was run over by the trailer; that the distance 
from the foot-board to the trolley pole was only ten 
and a half inches; that he had passed eight poles safely, 
but did not know of the proximity of the poles, as his 
back was turned towards them, and as he had never 
before ridden jover the line: Held, that it was a ques- 
tion for thejury whether plaintiff was guilty of con- 
tributory negligence. — ELLIOTT V. NEWPORT ST. Ry. 
Co., R.1., 28 Atl. Rep. 338. 

27. CARRIERS—Personal Injuries.—A contract between 
anexpress company and a railroad company for the 
carriage of the former’s express matter and messen- 
gers, by which the ‘“‘express company assumes all risk 
of loss or damages arising out of, or resulting from, its 
operations under’ the contract, does not bind it to 
indemnify the railroad company against injuries toa 
messenger, resulting from the railroad company’s neg 
ligence.—SAN ANTONIO & A. P. Ry. CO. V. ADAMS, Tex., 
24S. W. Rep. 839. 

28. CARRIERS OF GOODS—Improper Loading.—A car- 
rier is liable for injury to goods shipped, though they 
were improperly loaded by the consignor, if the im- 
proper loading was apparent to the ordinary observa- 
tion of the carrier’s servant.—MCCARTHY V. LOUISVILLE 
& N. R. Co., Ala., 14 South. Rep. 370. 

29. CARRIERS OF LIVE STOCK.—Rev. St. Tex. art. 284, 
requiring acommon carrier of live stock to feed and 
water it sufficiently pending carriage, otherwise to be 
liable to the owner in damages and a penalty, is a police 
regulation, and, as applied to an interstate shipment, 
where the default complained of occurred entirely in 
Texas, is no infringement of the power of congress to 
regulate interstate commerce, nor in conflict with Rev. 
St. U. 8. § 4386 et seg., forbidding an interstate railroad 
to confine stock in cars longer than 28 hour without 
unloading, for rest, water, and feeding, for 5 hours, 
under penalty recoverable by civil action.—GULF, C. & 
8. F. Ry. Co. v. GRayY, Tex., 248. W. Rep. 837. 

30. CARRIERS OF PASSENGERS—Cable Cars—Free Pass. 
—A passenger riding ona streetcar ona gratuitous 
pass cannot recover for personal injuries occasioned 
by the negligence of the company’s servants, where 





the pass contains a condition exempting the company 
from such liability. — MULDOON Vv. SEATTLE Crry Rr. 
Co., Wash., 35 Pac. Rep. 422. 

81. CARRIERS OF PASSENGERS—Negligence.—A person 
who, being temporarily in town, goes to the depot for 
a time-table, to see if there are any changes therein, is 
not a trespasser on the company’s walk leading to the 
platform. — BRADFORD V. Boston & M. R. R., Mass., 35 
N. E. Rep. 1131. 

82. CERTIORARI—Acts of City Council.—The action of 
a city council, to whom power has been delegated to 
appropriate land for public use, in passing a resolution 
of intention to extend a street, and in declaring the 
width and length of such extension, is not subject to 
review on certiorari as such action is the exercise of a 
purely legislative function. — WULZEN Vv. BOARD OF 
SUP’RS OF CITY AND COUNTY OF SAN FRANCISCO, Cal., 35 
Pac. Rep. 353. 

33. CERTIORARI—Evidence.—On petition for certiorari 
to review the proceedings of a board of aldermen act- 
ing in a judicial character, parol evidence is inadmis- 
sible, except as to facts on which their jurisdiction 
depends.—STATE V. BOARD OF ALDERMEN OF OITY OF 
NEWPORT, R. I., 28 Atl. Rep. 347. 

34. CHATTEL MORTGAGES—Possession of Mortgagee.— 
A chattel mortgage which provides that the mortgagee 
may take possession of the mortgaged property when- 
ever he “shall choose so to do,” and that he may ‘‘sell 
the same at public or private sale, or s0 much thereof 
as shall be sufficient to pay the amount due or to be- 
come due,” givesto the mortgagee authority to sell 
before the debt which the mortgagee secures becomes 
due.—ROBINSON V. GRAY, Iowa, 57 N. W. Rep. 614. 

85. CONFLICT OF Laws—Wills.—Where it is conceded 
that a testator was domiciled in a foreign country when 
he executed his will, and when he died, the fact that 
he was a citizen of this State is immaterial, in deter- 
mining the validity ofthe disposition of his personal 
property made by the will, since the law of his domi- 
cile controls.— DAMMERT V. OSBORN, N. Y., 35 N. E. 
Rep. 1088. 

36. CONSTITUTIONAL LAaw—Corporations—Township.— 
The provision of the constitution of Kansas thatthe leg- 
islature shall pass no special act conferring corpo- 
rate powers (article 12, § 1) does not apply to quasi cor- 
porations, such as townships.—TRAVELERS’ INS. Co. V- 
TOWNSHIP OF OSWEGO, U. 8. C. C. of App. 59 Fed. Rep. 
58. 

37. CONSTITUTIONAL LAW—Indictment.—The require- 
ment of the federal constitution, thatcriminal prose- 
cutions be begun by indictment of the grand jury, does 
not apply to prosecutions for crimes against State 
laws; and hence the constitution of Washington, per- 
mitting such prosecution to be begun by information, 
does not contravene the enabling act of congress, 
which provides that the State constitution shall be re- 
pugnant to the federal constitution.—STaTE Vv. NORD- 
STROM, Wash., 35 Pac. Rep. 382. 


38. CONSTITUTIONAL LAW—Interstate Commerce.—A 
town ordinance prohibiting agents and salesmen for 
non-residents of the State from selling bysample and 
taking orders for the goods of their principals, to be 
delivered in the town, without first procuring a 
license, but provided that the ordinance shall not ap- 
Ply to those who sell exclusively to regular merchants 
of such town, is in conflict with the provisions of the 
constitution of the United States conferring on con- 
gress puwer to regulate commerce among the States. 
—CLEMENTS V. TOWN OF CASPER, Wyom.,35 Pac. Rep. 
472. 

89. CONSTITUTIONAL LAW—Interstate Commerce—In- 
toxicating Liquors.—There is no power in a State to 
forbid the importation of intoxicating liquors, either 
under the Wilson act of 1890, or independently there- * 
of, and one who merely brings barrels of liquor into 
a port of South Carolina, and unloads them on the 
dock, cannot be punished under the State ‘‘dispen- 
sary” law.—EX PARTE EDGERTON, U.S.C. C. (8. Car.), 
59 Fed. Rep. 115. 
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40. CONSTITUTIONAL Law—Powers of Police Commis- 
sioners.—A chief of police cannot, in proceedings to 
try him for official misconduct, attack the constitu- 
tionality of the law creating the board of police com 
missioners, under whom he serves, and who are trying 
him.—STATE V. BOARD OF POLICE COM’RS OF CITY OF 
CAMDEM, N. J., 28 Atl. Rep. 811. 

41. CONSTITUTIONAL Law—Qualification of Voters.— 
The right to vote is not an inherent or absolute right 
generally reserved in bills of rights, but its possession 
is dependent upon constitutional or statutory grant. 
Subject to the limitations contained in the federal con- 
stitution, such right is under the control of the sover- 
eign power of the State; and where the constitution 
has conferred the right, and prescribed the qualifica- 
tions of electors, the legislature cannot change or add 
to them in any way, but where the conStitution does 
not confer the right to vote, or prescribe qualifications 
of voters, it is competent for the legis'ature, as the 
representive of the law-making power of the State, to 
do so.—STATE V. DILLON, Fla., 14 South. Rep. 383. 

42. CONTRACTS .—Plaintiff’s agents wrote a letter to 
defendant, its cotenant in a water ditch, suggesting 
that repairs were necessary and that thereafter the 
ditch be keptin good condition, each party paying 
one-half the expense. Defendant answered that the 
suggestion was right, and stated that it would direct 
its inanager to operate with plaintiff, and examine the 
pruperty, and report what repairs were necessary: 
Held, that such correspondence constituted a contract 
binding each party to pay one-half of the expenses 
thereafter necessarily incurred in keeping the ditch in 
repair.—SOCIETE ANONYME DES MINES DE LEXINGTON 
Vv. OLD JORDAN MINING & MILLING CO., Utah, 35 Pac. 
Rep. 492. 

43. CONTRACT— Construction— Interest. — A contract 
whereby one not a party to a suit purchases the sub- 
ject of it from the plaintiff therein, and agrees to pay 
the money into court, and on a ‘‘recognized order 
thereof,” atthe end of a year, if the case is not then 
determined, binds him to co-operate with the plaintiff 
to procure the necessary order.—ORESCENT MIN. Co. 
v. WASATCH MIN. Co., U.8. 8. C., 148. C. Rep. #48. 

44. ConTRacT—Performance—Substitution.—Defend- 
ant contracted to purchase a particular monument in 
plaintiff's stock, called to see it, and refused it because 
ofan alleged flaw in one of the stones: Held, that 
plaintiff, who intended to sell a perfect monument, 
could not substitute a flawless stone, and recover.— 
WEBSTER-GRUBER MARBLE CO. V. DRYDEN, Iowa, 57 N. 
W. Rep. 637. 

45. CONTRACTS—Validity—Public Policy.—The super- 
intendent and general manager of the business of a 
mill company agreed, in consideration of the payment 
to him of $5,000 by athird party, to use his influence 
and authority as such superintendent and manager to 
secure the removal by the company of its mill to an- 
other place, andthe extension of its logging road to 
that place: Held, that such agreement was illegal, 
and against public policy; that it placed the agent in a 
position where he would naturally be tempted, by his 
own private interests, to disregard those of his princi- 
pal.—LuM Vv. CLARK, Minn.,57 N. W. Rep. 662. 

46. CORPORATION—Assignees.—Assignees of a corpo- 
ration, who never receive possession of its assets be- 
cause the same have been placed in the hands of re- 
ceivers of another court in foreclosure proceedings, 
but who conceive it to be their duty to defend the fore- 
closure suits, and file across bill looking tothe ad- 
ministration of the entire assets, are entitled to have 
the compensation for themselves and their attorneys 
made a direct charge on the property prior to the 
claims of creditors and stockholders.—MEDDAUGH V. 

* WILSON, U.S. 8S. C., 14S. C. Rep. 356. 

47. CORPORATIONS—Contract of Promoter.—A corpo- 
ration accepting a bonus on its organization is not 
liable on the contract ofthe promoter for services in 
procuring the bonus, in the absence of a statutory pro- 
vision or an express agreement to that effect.—WEaATH- 





ERFORD, M. W. & N. W. Ry. CO. V. GRANGER, Tex., 24 
S. W. Rep. 795. 

48. CORPORATION—Equitable Mortgage—Judgment.— 
A corporation gave a trust deed, to which there were 
no subscribing witnesses, as required by statute, and 
which was executed and acknowledged by the presi- 
dent only, instead of by both president and secretary, 
as authorized by a resolution of the board of directors: 
Held, that the trust deed, though not entitled to record, 
was effective, as between the parties, as an equitable 
mortgage.—FRANK V. HICKS, Wy., 35 Pac. Rep. 475. 

49. CORPORATIONS—Liabilities of Promoters to Stock- 
holders.—Promoters of a corporation who falsely 
represent that the price paid by the corporation for 
property conveyed by them to the corporation is the 
cost thereof to themselves, are liable to the stockhold- 
ers for their profits in the transaction, though the 
property is worth the amount paid by the corporation. 
—BURBANK V. DENNIS, Cal., 35 Pac. Rep. 444. 

50. CORPORATIONS — Notes — Authority of Officers.— 
Authority ofthe president and general manager of a 
corporation to issue notes in its name will not be im- 
plied from the fact that they had on former occasions 
executed notes in the corporate name, which they hud 
taken care of, without the knowledge of the board of 
trustees.—ELWELL V. PUGET SouUND& C. R. Co., Wash., 
35 Pac. Rep. 376. 

51. CORPORATIONS—Stockholders.— A stockholder in 
a bank, who has received dividends for years, cannot, 
after the bank has become insolvent and gone intwwa 
receiver’s hands, repudiate his double liability to 
creditors imposed by the banking act of 1887, § 46, on the 
ground that he was induced to become a stockholder 
by the fraud of the officers of the bank.—BISSELL v. 
HEATH, Mich., 57 N. W. Rep. 585. 

52. CORPORATIONS— Stockholders—Estoppel.—In an 
action to recover an unpaid subscription to the capital 
stock of a corporation, defendant cannot contend thut 
the articles of incorporation are inadmissible, owing 
to irregularities in the organization of the corporation, 
where it appears that he was present at the subscrib- 
ers’ meeting, helped in the organization, made no ob- 
jection thereto for several months, paid several in 
stallments on his subscription, and signed the receipt 
for his stock.—OGDEN CLAY CO. V. HARVEY, Utah, 45 
Pac. Rep. 510. 

53. CORPORATIONS—Stockholders’ Liability.—A stock 
holder, though he is himself delinquent on his sab- 
scription, may maintain an action against other de- 
linquent stockholders to enforce payment of ajudg- 
ment obtained by him against the corporation, but he 
must contribute ratably with the other stockholders to 
the payment of the amount due him.—WILSON v. 
KEISEL, Utah, 35 Pac. Rep. 488. 

54. COBPORATIONS— Stockholders’ Liability.—An ac- 
tion to enforce the stockholders’ liability to creditors 
of the corporation as to their unpuid subscriptions is 
properly founded on the judgment against the corpo- 
ration, and not onthe indebtedness itself, since the 
stockholders’ liability is secondary, and arises only on 
the failure of the corporation to pay the judgment.— 
HENDERSON V. TURNGREN, Utah, 35 Pac. Rep. 495. 

55. CORPORATIONS — Subscriptions — Assessment.—A 
subscriber to stock becomes liable to suit for delin 
quent assessment thereon by the directors, under 
Civil Code, § 349, where a majority of the subscribers 
have met and organized for the objects and with the 
capital and number of shares specified in the subscrip- 
tion agreement, and have elected the directors who 
levy the assessment.—SANn JOAQUIN LAND & WATER CO., 
Vv. BEECHER, Cal., 35 Pac. Rep. 349. 

56. CouRTS—Injunction—State Court.—Saleof land by 
a sheriff under an execution issued out of a Kentucky 
court of equity on asale bond filed against the sure- 
ties thereon is a‘‘proceeding,” within Rev. St. § 720, 
inhibiting injunctions by Federal Courts tostay pro- 
ceedings in State courts, except in certain cases.— 
AMERICAN A88’N V,. HURST, U.S. C. U. of App., 59 Fed. 
Rep. 1. 
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57. CouRTs—Jurisdiction.— A district court obtains 
jurisdictions of a transitory action and of the person 
of the defendant when the defendant was within the 
county when the petition was filed and summons is- 
sued; the defendant leaving the county, however, be- 
fore service, and service having been obtained upon 
an alias summons issued after his returnto the coun- 
ty.—DAvVIS V. BALLARD, Neb., 57 N. W. Rep. 527. 

58. CouRTS — Special Terms. — A defendant, whose 
case was set before Judge V., of the 8t. Louis 
Circuit Court, for December l4th, on December llth, 
when Judge V. was not sitting, applied to Judge W. 
for a special jury, which was refused. Trial and ver- 
dict followed before Judge V., and at the next term 
judgment was rendered against defendant, who ap- 
pealed on bill of exceptions signed by Judge V. De- 
fendant then presented another bill relating to the jury 
matter to Judge W., who signed it, and it was sent up 
asapartoftherecord: Held that, if such matter were 
independent of the trial, exception should have been 
saved before Judge W. at the same term; but, if not, 
it should have been brought to the attention of Judge 
V.—HAEAL V. WABASH R. Co., Mo., 248. W. Rep. 787. 

59. CRIMINAL EVIDENCE — Forgery. —On a trial for 
forging an indorsement of one P on a draft, the cashier 
of the bank, who sold the draft to P, was asked for the 
facts as tothe purchase: Held, that the court prop- 
erly refused to allow defendant to show by such wit- 
ness, on cross-examination, that a week after purchas- 
ing the draft, P ordered payment on the draft stopped, 
as the witness had not been interrogated in that regard 
in his examination in chief.—STATE Vv. FARRINGTON, 
Iowa, 57 N. W. Rep. 606. . 

60. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—Where the defendant has committed the crime 
of manslaughter upon a woman, whose husband was 
an accomplice in the commission of such crime, her 
dying declarations may be admitted in evidence 
against such defendant.—STaTE V. PEARCE, Minn., 57 
N. W. Rep. 652. 

61. CRIMINAL EVIDENCE—Homicide—Res Gestz.—A 
declaration as to who had shot him, made by deceased 
to his wife, who hearing the firing in the room below, 
and who was running to his assistance, when meeting 
her in the hallway on the floor above, is not admissible 
as part of the res geste, since such declaration is no 
more than a narration of a past transaction.—PARKER 
v. STATE, Ind., 35 N. E. Rep. 1105. 

62. CRIMINAL LAw—Abortion—Administering Drug.— 
Since it is unlawful to prescribe for or advise or pro- 
cure any woman with child to take any medicine, or to 
use any instrument or other means, with intent there- 
by to cause an abortion (18 St. 547), a person who gives 
a women a drug with intent to cause her to abort may 
be convicted, though the abortion was caused by the 
use of instruments.—STATE V. MORROW, S. Car., 18S. E. 
Rep. 853. 

63. CRIMINAL LAWw—Change of Venue.—The removal 
of a criminal trial from Kansas City to the City of In- 
dependence, under Rev. St. 1889, p. 2207, § 18, on affida- 
vit that he cannot get a fair trial because of the preju- 
dice in the minds of the people in the city where the 
action is pending, is a change of venue within the 
statutory prohibition against a second change of 
venue.—STATE V. WOFFORD, Mo., 248. W. Rep. 766. 

64. CRIMINAL Law—Confessions — Corroboration.—A 
conviction of taking a letter from a letter box, and ex- 
tracting money therefrom, cannot be sustained, when 
denied by a plea of not guilty, upon the mere confes- 
sion of defendant to a police officer, unsupported by 
any evidence that such a letter was deposited in the 
box, or other corroborative evidence, direct or circum- 
stantial, of the corpus delicti.-UNITED STATES V. MAY- 
FIELD, La., 59 Fed. Rep. 118. 

65. CRIMINAL Law—Habeas Corpus.—On appplication 
for writ of habeas corpus for failure to bring petitioner 
to trial after reversal of his conviction and granting of 
a new trial, orders recalling the remittitur and grant 
ing a rqhearing, resulting in an affirmance of the con- 





viction, cannot be impeached.—Ex PARTE GALLAGHER, 
Cal., 35 Pac. Rep. 449. 

66. CRIMINAL Law—Homicide—Reasonable Doubt.—A 
charge that “in showing the cause of the death the evi 
dence must be so strong that it will not admit of a rea- 
sonable doubt, and you can indulge in no presump- 
tions in aid of the evidence in order to arrive at the 
conclusion that the wound in deceased’s hip, and the 
subsequent treatment of him, caused his death,” was 
misleading, and properly refused.—STaATE Vv. GILE, 
Wash.,.35 Pac. Rep. 417. 


67. CRIMINAL Law—Instructions.—An instruction de- 
fining ‘‘reasonable doubt” as such a doubt as would 
make a man of ordinary prudence waver or hesitate in 
arriving ata conclusion, in considering a matter of 
like importance to himself as the case on trial is to de- 
fendant, is not objectionable as requiring less positive 
proof of factsin cases of minor importance than in 
those of a graver nature.—STATE V. ROSENER, Wasb., 
35 Pac. Rep. 357. 

68. CRIMINAL Law—Larceny.—If, by means of any 
trick or artifice, the owner of property is induced to 
part with the possession only, still mieaning to retain 
the right of property, the taking by such means will 
amount to larceny ; but if the owner part with not only 
the possession of the goods, but the right of property 
in them also, the offense of the party obtaining them 
will not be larceny, but obtaining goods by false pre- 
tenses.—PEOPLE V. BERLIN, Utah, 35 Pac. Rep. 498. 


69. CRIMINAL Law—New Trial—Discharge of Juror.— 
While one charged with a misdemeanor may by con- 
sent waive afull jury, yet the discharge of a juror by 
consent of counsel in defendant’s absence, of which he 
is not informed, and which he fails to notice at the 
trial until the polling of the jury after the verdict, 
gives him arightto a new trial.—UNITED STATES Vv. 
SHaw , U.S. D.C. (Ky.), 57 Fed. Rep. 110. 

70. CRIMINAL Law—Selling Mortgaged Property.—In 
a prosecution under Code, § 3835, making it a felony to 
sell mortgaged personal property ‘‘for the purpose of 
hindering, delaying, or defrauding” the mortgagee, the 
court refused to charge that ifthe sale was open, and 
there was no attempt at concealment, a strong pre- 
sumption arises that no intent to hinder, delay, or de- 
fraud (the mortgagee) existed, and this presumption 
must be repelled by clear evidence before a conviction 
is authorized: Held, that the refusal was proper.— 
COBB V. STATE, Ala., 14 South. Rep. 362. 

71. CRIMINAL LAW—Subpeenas for Witnesses.—Under 
Const. art. 2, § 22, providing that an ‘‘accused shall 
have process to compe! the attendance of witnesses in 
his behalf,” a rule of court limiting to 15 the number of 
subpoenas for witnesses to which one accused of mur- 
der is entitled as of right is void.—STATE V. GIDEON, 
Mo., 248. W. Rep. 740. 

72. CRIMINAL PRACTICE—Embezzlement by Bailee.— 
An indictment for the embezzlement of money held by 
defendant as bailee, which alleges a fraudulent con 
version of the money, is sufficient without alleging a 
demand fora return thereof. — COMMONWEALTH V. 
MEAD, Mass., 35 N. E. Rep. 1125. 

78. DEATH BY WRONGFUL AcT—Foreign Administra- 
tors.—A statute giving foreign administrators a right 
to sue for the recovery of ‘‘debts due their decedents” 
(Gen. St. Ky. ch. 39, art. 2, § 43) confers no capacity to 
sue for the wrongful death of such decedent, although 
such power has been given to domestic administrators. 
—MAYSVILLE STREET RAILROAD & TRANSFER CO. V. 
MARVIN, U.S. C. C. of App., 59 Fed. Rep. 91. 

74. DEED—Abandonment of Use.—Where land has 
been conveyed to a village for use as a public burying 
ground, the village council, in their character as trust- 
ees, cannot abandon the use, and thereby defeat the 
beneficial interest of the public.—BOARD OF COM’RS OF 
MAHONING COUNTY V. YOUNG, U.8. C. C0. of App., 58 
Fed. Rep. 9%. 

75. DEED—Delivery.—Where a deed is executed for 
the purpose of settling a charge of embezzlement from 
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a firm against the grantor’s son, and given to one mem- 
ber of such firm who agrees to submit it to his partner, 
and, if not satisfactory to him, to return it, but, 
if satisfactory, to stop the prosecution of such 
son, and it appears that such prosecution was not 
stopped, there was no delivery of the deed.—LEE Vv. 
RICHMOND, Iowa, 57 N. W. Rep. 613. 


16. DEED OF TRUST—Place of Sale.—Where a deed of 
trust contains no provision as to the place of the sale, 
this matter is in the discretion of the trustee, and, if 
either party is not satisfied with his decision, he may 
apply to equity for instructions prior to sale.—MOR- 
RIS V. VIRGINIA STATE INS. CO., Va., 18S. E. Rep. 843. 


71. DEED—Premises and Habendum.—A recital in the 
premises of a deed that the grantors ‘‘convey and 
warrant” the land to two named persons is not totally 
repugnant tothe habendum clause, reciting that they 
are to hold it ‘‘during their natural lives, and then to 
descend to W and the heirs of his body;’ and hence 
the interest of the first takers is only a life estate, with 
vested remainder in W.—DOREN V. GILLUM, Ind., 35N. 
E. Rep. 1101. 


78. DEED—Vested Remainder.—A remainder in fee to 
the issue of testator’s daughter, subject that the con- 
tingency that it shall go to the issue of testator’s son if 
the issue of the daughter die before her, is not a mere 
possibillty, but a vested interest, and may be conveyed. 
—BUTTERFIELD Vv. REED, Mass., 35 N. E. Rep. 1128. 


79. DESCENT AND DISTRIBUTION — Will.—Gen. St. § 
1465, providing that a testator shall be deemed intes- 
tate as to such of his children as are not provided for in 
his will, applies to community property as to testator’s 
separate estate.—HILL V. HILL, Wash., 33 Pac. Rep. 360. 


80. DESCENT AND DISTRIBUTION—Inheritance Tax.— 
Testator gave his estate to his collateral kindred and 
to strangers to his blood, and, to avoid a contest of the 
will, the legatees paid testator’s son a portion of the 
estate: Held, that such portion was not taxable under 
Laws 1887, p. 79, providing that all the estate ofa de- 
cedent passing by will to collaterals shall be taxed.— 
IN RE PEPPER’S ESTATE, Pa., 28 Atl. Rep. 353. 


81. DONATION LAND. — When land has been fully 
earned or paid for, so that the clerical act of issuing 
the patent only is required in order to invest the pur- 
chaser or donee with the full legal title thereto, the 
jurisdiction of the State attaches, and it is taxable like 
other property; but where the conditions of the pur- 
chase or donation have not been performed, and the 
general government continues to have such a benefi- 
cial interest therein as will justify it in withholding a 
patent, it is not taxable by the agencies of the State.— 
GRAFF v. ACKERMAN, Neb.,57N. W. Rep. 512. 


82. EJECTMENT—Equitable Defense.—Where plaintiffs 
inherited the interest in the lands of their uncle which 
their deeeased father would have inherited had he 
been living atthe death of the uncle, a sale of such 
interest to defendant, to satisfy a claim of the uncle’s 
estate against the estate of plaintiffs’ father, does not 
create an equitable title in defendant, as the father’s 
estate had no interest in the uncle's lands. — BARNUM 
Vv. BARNUM, Mo., 24S. W. Rep. 780. 

83. EJECTMENT — Equitable Estoppel. — In Utah, an 
equitable estoppel is a good defense in ejectment.— 
DUKE V. GRIFFITH, Utah., 35 Pac. Rep. 512. 

84. EMINENT DOMAIN—Mining.—In condemning aright 
of way for a tunnel toa mining claim under the Nevada 
statute, a large discretion is necessarily vested in the 
petitioners in selecting the route of the tunnel, and 
this discretion will not be reviewed by the court un- 
less they have exceeded the authority of the statute or 


acted in bad faith. — DOUGLASS V. BYRNES, U.S. C.C. 


(Nev.), 59 Fed. Rep. 29. 

85. EMINENT DOMAIN—Striking Out Evidence — Con- 
demnation—Constitutionality of Act.—Where condem- 
nation proceedings were commenced under the statute 
in force prior to the adoption of section 14 of our State 
constitution, specifying the manner of taking private 





property for public use, and the land owner participated 
in such proceedings, and, after the report of the com- 
missioners was filed, demanded a jury trial, asin the 
statute provided, he thereby waived the benefit of the 
constitutional provision, and cannot at the trial in the 
District Court before the jury be heard to allege the 
unconstitutionality of the statute. — MINNEAPOLIS, ST. 
P. & 8. STE. M. Ry. CO. Vv. NESTER,N. Dak., 57 N. W. 
Rep. 510. 

86. EMPLOYER AND EMPLOYEE—Contract of Hiring.— 
A contract of hiring, by which the employee guaranties 
to give ‘‘satisfaction,” vests the master with full power 
to determine whether the work is satisfactory, and the 
reasonableness of the grounds of dissatisfaction cannot 
be inquired into by the court in an action by the serv- 
ant for his discharge. — ALLEN Vv. MUTUAL COMPRESS 
Co., Ala., 14 South. Rep. 362. 

87. EMPLOYER AND EMPLOYEE—Wages-— Payment.— 
An order given to plaintiff for labor performed, direct- 
ing another to ‘‘pay to [plaintiff] $180,” is not an evi- 
dence of indebtedness for wages payable ‘‘otherwise 
than in lawful money of the United States,” within the 
prohibition of Act Feb. 2, 1888.—AGEE V. SMITH, Wash., 
35 Pac. Rep. 370. 

88. EQUITABLE CONVERSION—Contract to Sell land.— 
After the execution of a contract for the sale of land 
the vendee is the equitable owner, and the interest of 
the vendor is converted into personalty; and hence, 
on his death, the purchase price belongs to his residu- 
ary legatees and not to the persons to whom he has 
specifically devised the land, though they will jbe com- 
pelled to execute a deed tothe vendee. — NEWPORT 
WATERWORKS V. SISSON, R. 1., 28 Atl. Rep. 336. 

89. Equity — Reformation of Deed. — In an action to 
reform a deed, the court found against plaintiff on the 
issue Whether plaintiff's signature and acknowledgment 
had been forged, and against defendants on the issue 
whether they had fraudulently inserted a provision in 
the deed without plaintiff’s knowledge, and reformed 
the deed by striking out such provision: Held, that 
the Appellate Court could review the finding, as to the 
forgery, though plaintiff did not appeal therefrom, 
since the entire record will be examined to determine 
the decree to be entered.—WEST V. WEST, Iowa, 57 N. 
W. Rep. 639. 

90. EQUITY PRACTICE — Decree pro Confesso. — A de- 
fendant who has appeared by solicitor is entitled to 
notice of an application for a decree, after entry of an 
order pro confesso, for the purpose of being heard upon 
the form and extent of the decree.—SOUTHERN PAc. R. 
Co. v. TEMPLE, U.S. ©. C. (Cal.), 59 Fed. Rep. 17. 

91. EQUITY PRACTICE—Revival.—The filing of the bill 
isthe commencement of an action in equity, and the 
death of defendant before the service of subp@na does 
not necessitate the filing of a new bill against his heirs, 
but the action may be revived against them.—STEVEN- 
SON V. KURTZ, Mich., 57 N. W. Rep. 580. 

92. EVIDENCE — Note—Parol Evidence.—In an action 
ona note, evidence of a prior parol understanding 
that it did not represent the actual amount due, or the 
true rate of interest, is inadmissible.—CaTLIN Vv. HaR- 
RIs, Wash., 35 Pac. Rep. 385. 

93. EvVIDENCE—Parol Evidence.—Where plaintiff tes- 
tifies that a deed absolute in form, made by him toa 
third party, wasa mortgage, and an answer by the 
grantee, filed in another suit, asserting the conveyance 
to be absolute, and to convey the right to plead usury 
against said mortgage, is introduced, plaintiff cannot 
question said grantee as tothe meaning and object of 
said plea, and what grantee then thought to be the law 
as to transfer of the right to plead usury.—COPELAND 
Vv. SULLIVAN SAV. InsT., lowa, 57 N. W. Rep. 617. 

94, EXECUTION — Appraisement of Property.—Ap- 
praisers of property for sale under execution act ju- 
dicially, and on motion to vacate such sale the value 
fixed by them onthe property appraised can only be 
assailed for fraud. Objection that the appraised value 
of the property is too high or too low should be made 
and filed in the case, with a motion to vacate the ap- 
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praisement, before a sale occurs thereunder.—VOUGHT 
v. FOXWORTHY, Neb., 57 N. W. Rep. 538. 

95. FEDERAL CourRTs—Conflicting Jurisdiction.—It is 
no defense to a suit brought ina Federal Court by an 
alien to recover money from acitizen that defendant, 
after the commencement of the suit, has been ordered 
by aState Court, pursuant to a State statute, to hold 
the money to the credit of an action pending therein, 
as if it were paid into court; forthe federal jurisdic- 
tion cannot be thus impaired.—BLYDENSTEIN V. NEW 
YORK SECURITY & TrusT Co., U. 8. ©. C. (N. Y.), 59 
Fed. Rep. 12. 

96. FEDERAL CouRTS — Following State Decisions.— 
When the only question in a suit on coupons of town- 
ship bonds is the existence of authority to issue them 
under the State statutes and constitution, a prior de- 
cision thereof by the State Supreme Court, in a suit by 
a taxpayer to recover taxes levied for interest on the 
bonds, is binding on the Federal Courts.—FOLSOM V. 
TOWNSHIP OF NINETY-SIx, U.S.C. C. (S. Car.), 59 Fed. 
Rep. 68. 

97. FEDERAL CouRTS—Jurisdiction—Residence.—One 
having his business ina federal) judicial district, and 
living therein for six months ofthe yearin his own 
house, served by his own domestics, leaving during 
the unhealthy season for reasons of health only, isa 
resident of the district, and can sue in the courts 
thereof.—KING V. UNITED STATES, U.S. C. C. (S. Car.), 
59 Fed. Rep. 9. 

98. FEDERAL CouRTS — Jurisdiction — Federal Ques- 
tion.—When federal jurisdiction depends upon the 
subject-matter, asin patent suits, a corporation can- 
not be sued, under the act of 1888, § 1, outside the State 
of its incorporation, although it has branch offices in 
other States.—CRAMER V. SINGER MANUF’G Co., U.S. C. 
C. (Cal.), 59 Fed. Rep. 74. 

99. FEDERAL CouRTs—State Courts.—A Federal Court 
which has obtained jurisdiction may enjoin a party 
from prosecuting in a State Court a subsequent action 
which will defeat or impair the same, notwithstanding 
the provision of Rev. St. § 720.—PRESIDENT OF Bow- 
DOIN COLLEGE V. MERRITT, U. 8. C. OC. (Cal.), 59 Fed. 
Rep. 6. 

100. FEDERAL COURTS — Supreme Court — Jurisdic- 
tional Question.—A formal certificate of ‘‘the question 
of jurisdiction” is an absolute prerequisite to a review 
by the Supreme Court of a cause brought directly from 
the Circuit Court on the ground that the jurisdiction of 
the court was in issue, under section 5 of the judiciary 
act of March 3, 1891.—MAYNARD V. HECHT, U.S. 8S. C., 14 
8. C, Rep. 353. 

101. FRAUDS, STATUTE OF—Contract.—Plaintiff and W 
made an oral agreement whereby plaintiff put his flock 
of sheep with W’s on her farm and in her control, and 
they become equal owners ofthe common flock, and 
the proceeds of the wool and the profits were to be 
equally divided between them. The sheep were on 
such farm and in the possession of W’s husband more 
than two years, and plaintiff's interest in the proceeds 
was accounted for annually: Held, that such trans 
action was not within the statute of frauds.—TEMPLE- 
MAN V. GIBBs, Tex., 248. W. Rep. 792. 

102. FRAUDS, STATUTE OF — Assignment of Lease.— 
Gen. St. ch. 22, forbidding actions on e@ral leases of 
real estate for morethan a year, invalidates the oral 
transfer of a partner’s interest in a written lease for 
five years.—SMITH V. PERKINS, Ky., 24S. W. Rep. 722. 

103. FRAUDULENT CONVEYANCES. — An insolvent 
debtor, who has the right to prefer certain creditors, 
is not require’, in the exercise of that right, tocon- 
vey his property directly tosuch creditors, but he 
may transfer it to a third person, and pay the pro- 
ceeds to the creditors.—PRIEST V. BROWN, Cal., 35 Pac. 
Rep. 827. 

104. FRAUDULENT CONVEYANCES—Chattel Mortgages. 
—Where acreditor causes an attachment to be levied 
upon a stock of goods in the possession of the agent of 
certain mortgagees, the burden of proof is upon such 
creditor, on amotion to discharge the attachment, to 





show that the mortgages were made forthe purpose of 
hindering, delaying, or defrauding creditors. — LaNn- 
DAUER V. MACK, Neb., 57 N. W. Rep. 555. 

105. FRAUDULENT CONVEYANCE—Evidence.—The dec- 
larations of the insolvent that he received full con- 
sideration for the mortgage are incompetent.—BIcK- 
NELL V. MELLETT, Mass., 35 N. E. Rep. 1130. 

106. GIFT BY WIFE TO HUSBAND.—G, who kept an ac- 
count with the N bank, had a balance in 1890, and from 
that time until his death—about a year before that of 
his wife—made several deposits, the proceeds of a 
legacy left her. The wife kept no‘ bank account, and 
used with him a box in a trust company for their com- 
mon use each having a key thereto. In the box were kept 
the securities standing inthe nameofeach: Held, 
not to show that the wife intended to give G the 
moneys so deposited.—SPRINGFIELD INST. SAVINGS V. 
COPELAND, Mags , 35 N. E. hep. 1132. 

107. HIGHWAYS — Damages.— Where a highway has 
ceased to be such because not opened or used within 
six years from the time it was laid out, as required by 
Rey. St. 1881, § 5032, the judgment for damages ren- 
dered on such laying out also ceases to be of force, and 
is not evidence of the landowner’s damages, on a new 
proceeding to lay out another highway over the same 
route.—DECKER v. WASHBURN, Ind.,385 N. E. Rep. 1111. 

108. HigHwaY—Railroad.—A railroad is a‘‘highway,” 
within the meaning of Rev. St. U. 8. § 2477, providing 
that “the right of way for the construction of high- 
ways over public lands, not reserved for public uses, 
is hereby granted.”—TENNESSEE & C. R. Co. Vv. Tayr- 
LOR, Ala., 14 South. Rep. 379. 

109. HOMESTEAD—Sale—Partition.—Where a husband 
died in 1872, seiséd in fee of the land in which he re- 
siaed, and which exceeded the amount allowed for a 
homestead, his widow could convey her unallotted 
homestead in such tract after his children attained 
their majority, since she took the fee to the home- 
stead, under Wag. St. p. 698, §5, which provided that, 
on the death of the head ofa family, ‘‘his homestead, 
to the value aforesaid shall pass to and vest in” his 
widcw and children, and that “such widow and chil- 
dren, respectively, shall take the same estate therein 
ot whichthe deceased died seized,” but that the chil- 
dren’s interest shall cease when they attain their ma- 
jority.—WEATHERFORD V. KING, Mo., 24S. W. Rep. 772. 

110. HUSBAND AND WIFE — Community Property. — 
Land acquired by a married man under Act Cong. 
June 8, 1878 (20 Stat. 89), entitled “An act for the sale of 
timber land,” is his separate, and not community, 
property, in view of section 2 of the act, which re- 
quires the purchaser to make oath that the purchase 
is not for speculation, but for ‘‘his own exclusive use 
and benefit,” and of the practice of the federal govern- 
ment in permitting husband and wife to each make 
such purchases; and hence a deed by the husband 
alone conveys good title. —GARDNER V. PORT BLAKELY 
MILL Co., Wash’., 35 Pac. Rep. 402. 

111. HUSBAND AND WIFE— Community Property. — 
Where a father and minor children by his first wife 
reside on a tract of land patented to him during her 
life, a sale of the whole of the tract under a judgment 
recovered against him after her death is void, as the 
land was community property, and her half descended 
to her children.—PHILBRICK v. ANDREWS, Wash., 85 
Pac. Rep. 358. 

112. INFANT — Disaffirmance of Contract. — Under 
Code, § 2238, declaring a minor liable on contracts un- 
less he disaffirms them within a reasonable time after 
majority, and restores property received, and remain- 
ing under his control, he may avoid personal liability 
by disaffirming a contract made by a firm of which he 
was a member, without disaffirming the contract of 
partnership.—MEHLHOP V. Rak, Iowa, 57 N. W. Rep. 


113. INSURANCE— Blanket Policy. —A policy condi- 
tioned as by ‘‘ordinary form for open warehouses,” on 
cotton in bales in assured’s warehouse, only to cover 
such proportion of the whole loss asthe insurance 
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bears to the cash value of the whole property insured 
at the time of the fire,—concurrent insurance being al- 
lowed without notice,—is limited to such proportion, 
though there be no concurrent policies.—CHRISTIAN V. 
NIAGARA FIRE INS. CO., Ala., 14 South. Rep. 374. 

114. INSURANCE—Conditions of Policy.—Where an in- 
surance agent, with authority to receive premiums 
and issue policies, exercises sueh authority, with no- 
tice from insured that there is concurrent insurance 
on the premises, the company is estopped, after a loss, 
to declare a policy forfeited because consent to such 
concurrent insurance was not indorsed on the policy, 
as provided for therein.—HIBERNIA INS. CO. v. MALE- 
VINSKY, Tex., 248. W. Rep. 804. 3 

115. INSURANCE—Mutual Insurance— Assessments.— 
Under the provision of a by-law, made part of the con- 
tract of insurance in a mutual life company,that a 
member who fails to pay an assessment within 60 days 
from notice shall forfeit his membership and all right 
to benefit, forfeiture cannot be based on non-payment 
of an assessment, notice of which was given within 60 
days of assured’s death.—_MOORE V. ORDER OF RAIL- 
WAY CONDUCTORS OF AMERICA, Iowa, 57 N. W. Rep. 623. 

116. INSURANCE—Premium—Payment after Loss.—An 
insurance premium, sent after a loss, is presumed to 
be too late, and the burden of proving an acceptance 
by the insurance company is on the insured.—MOORE 
v. ROCKFORD Ins. Co., Iowa, 57 N. W. Rep. 597. 

117. INSURANCE — Unoccupied Building. — A store 
building is unoccupied, within a fire policy conditioned 
to be void if the building remained vacant or unoccu- 
pied for 10 days, where more than that time before the 
fire the tenant’s lease had expired, and he had removed 
all his property except a counter, and nothing else 
remained in the building except asmall quantity of 
liquor, which the tenant had allowed a person, who 
had no rights from the owner of the building, to store 
there.—LIMBURG V. GERMAN FIRB INS. CO. OF PEORIA, 
Iowa, 57N. W. Rep, 626. 

118. INTEREST—Rate—Stipulation of Parties.—A terri- 
torial law in force in certain counties of the late terri- 
tory of Dakota, which provided that in those counties 
**it shall be lawful to take, receive, retain and contract 
for any rate [of interest] agreed on between the par- 
ties,” allowed and fixed the rate of interest by law in 
such counties or district, within the meaning of section 
5197, Rev. St. U. S., which provides that ‘‘any associa- 
tion may take, receive, reserve and charge on any loan 
interest allowed by the laws of the State, territory or 
district where the bank is located.’”—GUILD Vv. FIRstT 
NaT. BANK OF DEADWOOD, S. Dak.,57N. W. Rep. 499. 

119. INTOXICATING LIQUOR—Damshop License.—Under 
Acts 1893, p. 149, creating the office of excise commis- 
sioner in cities of over 200,000 inhabitants, giving him 
exclusive power to grant dramshop licenses, and re- 
quiring payment to him of $8 fee for granting each 
license, a dramshop keeper in such city must obtain 
from him two licenses,—one from the State, the other 
from the city, as theretofore required by Acts 1891, p. 
128, and by the city ordinances, — and for each license 
the commissioner is entitled to his fee.—STATE V. BELL, 
Mo., 248. W. Rep. 765. 

120. INTOXICATING LIQUORS—License—Notice.—Notice 
of an application for a license to sell intoxicating 
liquors must be published at least two weeks in a 
newspaper published in the county having the largest 
circulation therein, before any action can be taken on 
the application. When the notice is inserted in a daily 
paper, it must be published in it daily for the statutory 
period. — ROSEWATER V. PINZENSHAM, Neb.,57 N. W. 
Rep. 563. 

121. INTOXICATING LIQUOR—Statutes. — Act March 8, 
1843, entitled ‘‘An act to increase the State dramshop 
license and to change the distribution of the county 
dramshop license by amending section 7 of ‘An act to 
regulate the sale of intoxicating liquors in original 
packages or otherwise,’ approved April 20, 1891,” is not 
invalidated by the fact that it requires the county 
court of each county to cause two-thirds of all the 





revenue for county purposes derived from the dram- 
shop licenses to be set apart as a special road fund for 
such county, and to cause the same to be divided among 
the various road districts in proportion to the number 
of miles of public road in each district, since this pro- 
vision is germane to the title of the act. — LYNCH V. 
MURPHY, Mo., 24S. W. Rep. 774. 

122. JUDGMENT. — Where it is shown that plaintiff, 
and six other persons named,own a one-seventh in- 
terest each in the proceeds of a draft collected by 
defendant, which plaintiff seeks tu recover alone, and 
that defendant is merely holding the same subject to 
the order of the several owners, ajudgment against 
defendant, distributing the fund among the several 
owners without first making them parties, is erroneous. 
—ROSELLE V. FARMERS’ BANK OF NORBORNE, Mo., 248. 
W. Rep. 744. 

123. JUDGMENT — Entry Nunc pro Tunc. — Whenever 
delay in entering a judgment is caused by the action 
of the court, judgment nunc pro tunc will be allowed as 
of the time when the party would otherwise have been 
entitled to it, if justice requires it.—MCNAMARA V. NEW 
YorRK, L. E. & W. R. Co., N. J., 28 Atl. Rep. 313. 

124. JUDGMENT—Joint Defendant—Usury.—In a joint 
action on a joint and several promissory note, one of 
the makers, who fails to answer, may, upon a judg- 
ment by default after trial, have the benefit of a suc- 
cessful defense of usury set up by his codefendant.— 
BAKER V. JEROME, Ohio, 35 N. E. Rep. 1118. 

125. JUDGMENT — Merger—Revival. — Where a person 
brings an actionon a judgment, which never was a 
lien on the land of the judgment debtor, against the 
heirs of the latter, instead of bringing an action to 
revive it, and makea lien onthe estate of deceased, 
and obtains a new judgment, the old judgment is 
merged in the new, and he is entitled to rank only as a 
creditor of the estate holding a debt of record.—Law- 
TON V. PERRY, S. Car., 188. E. Rep. 861. 

126. JUDGMENT—Opening.—The fact that a defendant 
in an action to quiet title suffers a default in reliance 
on representations by plaintiff's attorney that the 
lands claimed in the complaint are not so described as 
to include any belonging to him does not preventa 
purchaser from plaintiff from relying on the decree as 
correctly defining the quantity andjlocation of the land, 
though defendant is in possession of a portion thereof; 
and itis error to permit the decree to be opened to 
prove the mistake, of which the purchaser had no 
knowledge when he acquired the title.—CRAIG Vv. MAJOR, 
Ind., 35 N. E. Rep. 1098. 

127. JUDGMENT—Payment.—Where an agent author- 
ized to collect a judgment takes a check in payment, 
knowing that there is money in the bank to pay it, and 
notifies his principal, who draws it out on a check 
previously given for another debt, but which had been 
dishonored, so that no money remains to pay the 
second check, the judgment will be considered paid, so 
thatit may not be enforced against sureties for the 
debt for which it was obtained. — KALLANDER V. NEID- 
HOLD, Mich., 57 N. W. Rep. 571. 

128. JUDGMENT—Res Judicata. — An attorney in fact, 
without consideration, conveyed land to D, who mort 
gaged it. The true owners sued D to set aside the 
conveyance, and filed a lis pendens. Afterwards, the 
mortgagee foreclosed without making such owners 
parties, and R bought the land, and obtained a deed. 
He then sued to quiet title against such true owners, 
apd they filed a cross bill, asking to be allowed to 
redeem: Held, that the final findings and judgment in 
the suitjby such owners against D were conclusive 
against R, though neither he nor the mortgagee was a 
party to it.—RANDALL V. DuFF, Cal., 35 Pac. Rep. 440. 

129. JUDGMENT BY CONFESSION.—A judgment {reciting 
that the parties appeared by their attorneys, and by 
agreement judgment was rendered, does not show an 
agreement or confession by attorney merely, 80 as to 
require filing and recital of power of attorney under 
Sayles’ Civil St. art. 1348.—LAUDERDALE v.R. & T. A. 
ENNIS STATIONERY CO., Tex., 248. W. Rep. 834. 
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130. JUSTICES OF THE PEacE.— Although inferior 
courts in incorporated cities can only be established 
by the constitution (article 6, § 1), and their jurisdic- 
tion, powers, and duties must be fixed by the legisla- 
ture (Const. art. 6, § 13), still a valid provision for filling 
vacancies may be made by charter.—PEOPLE V. SANDS, 
Cal., 35 Pac. Rep. 830. 

131. LANDLORD’S LIEN.—An action on the case will 
not lie against one who, with notice of landlord’s lien, 
receives from the tenant property subject to the lien, 
unless it appears that he has disposed of the property 
or its proceeds, so that the lien cannot be enforced 
against either.—EHRMAN V. OATES, Ala., 14 South. Rep. 
361. 

132. LANDLORD AND TENANT—Abatement of Rent.— 
Where a tenant vacates the premises without giving 
the required notice to terminate the lease, the condi- 
tion of the premises is no defense to an action for rent 
during the unexpired term.—HOLLIs Vv. BRown, Penn., 
28 Atl. Rep. 360. 

133. LANDLORD AND TENANT.—In an action for per- 
sonal injuries, evidence that defendamt undertook to 
clean a cesspool under a kitchen leased by him to 
plaintiff; that, after doing so, he replaced the cover, 
and left; that the cover was not properly replaced, 
and that, when plaintiff slipped upon it in the course 
of her work, a corner tipped, and let her fall into the 
cesspool—warrants a finding that defendant was liable, 
not as landlord, but as having led plaintiff into a trap. 
—RILEY V. LISSNER, Mass., 35 N. E. Rep. 1130. 


134. LANDLORD AND TENANT—Use and Occupation.— 
To sustain an action for use and occupation of real es- 
tate, the relation of landlord and tenant must exist be- 
tween the parties by agreement, either expressed or 
implied.—SKINNER V. SKINNBR, Neb., 57 N. W. Rep. 
534. 

135. LIFE INSURANCE.—In the absence of fraud or 
mistake, all previous verbal understandings are 
merged in the written contract of insurance, which is 
conclusively presumed to contain the entire engage- 
ments of the parties, with all the conditions of their 
fulfillment.—MCLAUGHLIN V. EQUITABLE LIFE ASS8UR. 
SOC. OF THE UNITED STATES, Neb., 57 N. W. Rep. 557. 


136. LIMITATION OF ACTIONS—When Action Accrues.— 
Where a seller refuses to acquiesce in the cancellation 
of a contract of sale by the purchaser, but delivers the 
goods, his right of action accrues not at the time of 
such attempted cancellation, but at the time of the de- 
livery.—Foss-SCHNEIDER BREWING OO. v. BULLOCK, U. 
8. C. O. of App., 59 Fed. Rep. 83. 


137. MANDAMUS—County Commissioners.—Mandamus 
will lie to compel county commissioners to approve a 
report of a township trustee containing a proper claim 
for services, since in settlements by county commis- 
sioners with township officers, declared by Rev. St. 
1881, § 5811, not to be final, they do not act judicially, 
but in their administrative capacity, so that no appeal 
lies from their decision.—STATE Vv. BOARD OF COM’RS 
OF WARREN Counrry, Ind., 35 N. E. Rep. 1100. 


138. MARRIAGE—Legitimacy of Children.—Under Code 
1887, § 2554, declaring that “the issue of marriages 
deemed null in law, or dissolved by a court, shall nev- 
ertheless be legitimate,’ children by the second mar- 
riage of a man whose first wife had left him and gone 
to another State are legitimate, though born before 
the first marriage was dissolved.—HECKERT v. HILE’s 
ADMR, Va., 188. E. Rep. 841. 


139. MARRIAGE CONTRACT—Life Estate—Remainder.— 
A clause in a marriage contract gave the wife a life es- 
tate In land of the husband, and provided that it should 
“pass and descend” at her death as specified in another 
clause. The other clause failed to designate to whom 
the remainder should go: Held,that upon the death 
of the husband the title to the land passed to his heirs. 
—PAYNE V. PAYNE, Mo., 248, W. Rep. 781. 


140. MASTER AND SERVANT — Assumption of Risk.— 
Plaintiff, a carpenter working from a cage in a coal 





shaft, told the engineer to lower him. The latter, to 
start his engine, which was single, from neara dead 
center, reversed it, thus raising the cage some two 
feet, and injuring plaintiff. Plaintiff testified that he 
had helped the engineer set up this engine, habitually 
saw it working; knew that, as operated, it was more 
apt to stop at or near a dead center than others he had 
seen; and had never complained of the engineer’s 
management: Held, that he had assumed the risk.— 
SCOTT V. DaRBY COAL Co., Lowa, 57 N. W. Rep. 619. 


141. MASTER AND SERVANT — Dangerous Premises.— 
The duty ofa railroad eompany to an employee who 
may be required to place cars on its repair track is 
only touse ordinary care to keep such track in a rea- 
sonably safe condition for such purpose.— WILLIAMS Vv. 
St. Louis & 8S. F. Ry. Co., Mo., 248. W. Rep. 782. 


142. MASTER AND SERVANT — Dangerous Premises— 
Instructions.—An instruction “that a railway company 
owes the duty to its employees todo allthat human 
care, vigilance, and aforesight can do, consistently 
with the practical operation of its road, in providing 8 
safe road, road-bed, track, ties, and rails, and to keer 
the same in repair,” is erroneous.—CHIcaGco & A.R. 
Co. v. KERR, Ill., 35 N. E. Rep. 1117. 


148. MASTER AND SERVANT — Defective Machinery— 
Evidence.—In an action for personal injuries through 
defects in defendant’s machinery, it is not competent, 
on a cross-examination of defendant’s witnesses, who 
have testified thatthe machinery was in good condi- 
tion at the time of the accident, to ask whether changes 
had not been made therein since the accident.—BELL 
V. WASHINGTON CEDAR-SHINGLE CO., Wash., 35 Pac. 
Rep. 405. 


144. MASTER AND SERVANT—Fellow-servants.—Plaint- 
iff, a section forman, in charge of a gang of laborers, 
at work along the defendants’ railway, was injured by 
a lump of coal thrown from a passing train by the 
locomotive fireman, in delivering a message from the 
road master, which the fireman had tied tothe coal 
that hit plaintiff. It was an established custom on 
this road to throw off orders from the road master to 
the sectionmen from passing trains, but not in the 
manner adopted on this occasion: Held,that the fire- 
men and section forman were not fellow-servants, 
within the rule of exemption of the master from lia- 
bility.—CarkpD v. Eppy, Mo., 248. W. Rep. 746. 


145. MASTER AND SERVANT — Injury — Independent 
Contractor.—Plaintiff, while raising a smoke stack for 
defendant, was injured by the breaking of the ma- 
chinery used: Held, that the fact that defendant 
had contracted with a person for furnishing the ma- 
chinery and doing the work would not relieve him 
from liability by reason of the insufficiency of the 
machinery, and failure to warn plaintiff of the danger, 
defendant haying agreed to furnish assistance, and 
having sent his foreman with men, including plaintiff, 
who was in his pay, to assist in the work, and having 
himself been present and given directions.—BLINK V. 
HUBINGER, Iowa, 57 N. W. Rep. 593. 

146. MASTER AND SERVANT—Negligence.—A railroad 
company operating a quarry 2 miles from the nearest 
station ordered that, in case of obstructions on the 
track near the quarry, the person causing or finding 
such obstruction should place at a certain distance 
therefrom signal flags for the trains, which signals the 
trains should recognize by whistling: Held, that the 
rule was reasonable, andthe company was not negli- 
gent, as to quarrymen running a hand car from the 
quarry tothe station, in not requiring all trains to 
whistle at the quarry; the country being rugged, and 
the track crooked, so that signals at any distance 
could not well be heard.—Kansas Oty, Ft. 8. & M. Ry. 
Co. v. HAMMOND, Ark., 248. W. Rep. 723. 

147. MASTER AND SERVANT—Negiigence.—In an action 
by a widow, under section 4427, Rev. St. 1889, for the 
death of her husband, an instruction to assess her 
damages at such sum as would be “a fair and just 
compensation to’her for the loss of her husband, not 
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exceeding $5,000,” is not erroneous, since it conforms 
substantially to the rule of damages declared by the 
statute.—BROWNING V. WABASH WESTERN Ry. CoO., 
Mo., 248. W. Rep. 731. 

148. MASTER AND SERVANT — Negligence.—The rule 
that a servant assumes, not only the ordinary risks 
known to him, but also those which could be known 
by the exercise of ordinary care and prudence, should 
be given to the jury in all cases where it is applicable; 
but the fact that the latter qualification is omitted in a 
general statement of the law is immaterial, when it is 
afterwards correctly given in its specific application 
to the facts of the ease.—CHICcAGO, R.1.& P. Ry. Co. v. 
LinnEy, U.S. C. C. of App., 59 Fed. Rep. 45. 

149. MEASURE OF DAMAGES — Breach of Contract.— 
Where a person who has leased a pond for the purpose 
of harvesting ice fails to supply it with a sufficient 
quantity of water according to agreement, the measure 
of the lessee’s damages is the value of the ice he failed 
to put up because the lessor did not supply sufficient 
water, less the cost of putting it up.—F ARR V. GRIFFITH, 
Utah, 35 Pac. Rep. 506. 

150. MECHANICS’ LIENS.—Where one supplies lumber 
to a contractor for the erection of a building upon land 
of athird person with the understanding between the 
vendor and vendee that it shall be used in the con- 
struction of such building, and, delivers it to the 
vendee at a place other than the premises where the 
building is constructed, and the vendee there manu- 
factures such material into another form, and so uses 
it in constructing such building, the vendor is, in 
such case, entitled to a mechanic’s lien upon the 
premises.—BADGER LUMBER CO. v. MAYES, Neb., 57 N. 
W. Rep. 519. 

151. MECHANICS’ LIENS.—Where, in an action by a 
corporation to foreclose a material-man’s lien, the an- 
swer admits that defendant made a contract with 
plaintiff, defendant is estopped to deny plaintiff’s cor- 
porate existence.—WASHINGTON MILL Co. Vv. CRAIG, 
Wash., 35 Pac. Rep. 413. 

152. MECHANICS’ LIENS—Contract.—A covenant that 
the contractor will not suffer any lien to be filed on the 
building, and that any such lien shall preclude any 
claim for payment under the contract by the con- 
tractor till it is released, does not prevent the enforce- 
ment ofalien’for labor and materials by a subcon- 

ractor.—LUCAS V. O’BRIEN, Pa., 28 Atl. Rep. 364. 

158. MECHANICS’ LIENS—Filing of Statement.—Where, 
as against the owner of property, one is entitled to lien 
for all the items included in his statement for lien, 
his entire right to lien as against an incumbrancer is 
not defeated on the ground that the statement was 
not just and correct, because some of the items were 
furnished under an order no item of which was fur- 
nsihed within 90 days of filing statement.—CHASE V. 
GARVER COAL & MIN. Co., Iowa, 57 N. W. Rep. 648. 


154. MECHANICS’ LIENS — Leased Premises.— Hill’s 
Code, § 3669, confines the right to a mechanic’s lien to 
persons ‘‘performing labor upon, or furnishing ma- 
terial to be used in, the construction, alteration, or re- 
pair, either in whole or in part, of any building:” 
Held, that where the owner of a building leased an 
apartment for a saloon, and the lessee engaged a 
plumber to connect his bar with the water pipes of the 
building and with the sewer, the plumber was not en- 
titled to a mechanic’s lien on the building.—PaTTER- 
SON V. GALLAGHER, Oreg., 35 Pac. Rep. 454. 


155. MECHANICS’ LIENS—Priority over Mortgage.—The 
proviso in section 6, ch. 54,Comp. St. (the mechanic’s 
lien law of this State), that “this law shall not beso 
construed as to interfere with prior bona fide liens on 
grounds on which such buildings shall be erected as a 
fixture,” held to forbid subordinating the priority of 
arecorded mortgage on such grounds to asubsequently 
attaching mechanic’s lien. — HOLMES V. HUTCHINS, 
Neb., 57 N. W. Rep. 514. 

156. MORTGAGE—Foreclosure.—An allegation that a 
mortgage has been assigned to plaintiff, coupled with an 





averment that plaintiff is the holder and owner of the 
notes secured by the mortgage, sufficiently shows title 
to the notes, as well as mortgage, in the plaintiff, al- 
theugh the notes and mortgage appear to be payable 
to another person.—FISHER V. BOUISSON, N. Dak., 57 
N. W. Rep. 505. 

157. MORTGAGE — Foreclosure —Redemption.— Un- 
der Code, § 3102, allowing defendant a year to redeem 
land sold on execution, but declaring that in no action 
where defendant hastaken an appeal shall he be en- 
titled to redeem, an appeal ina mortgage foreclosure 
suit defeats the right to redeem, though the judgment 
and decree appealed from are reversed, and a new de- 
cree is entered, from which no appeal is taken.—Lom- 
BARD V. GREGORY, Iowa, 57 N. W. Rep. 621. 

158. MORTGAGE — Foreclosure— Redemption.—W here 
a mortgagor, to be entitled to redeem from sale, is re- 
quired to pay or tender the purchase money, and 10 per 
cent. per annum thereon, with all lawful charges 
(Code § 1881), a bill to redeem, which fails to show such 
tender, is fatally defective, though plaintiff may have 
across demand against defendant.—BEATTY V. BROWNE, 
Ala., 14 South. Rep. 368. 

159. MORTGAGE—Notice of Assignment.—The assign- 
ment of a mortgage on the margin of the record does 
not charge the mortgagor with notice of the assign- 
ment, and payment by him tothe assignor discharges 
the debt, unless he has actual notice of the assignment. 
—FOSTER V. CARSON, Pa., 28 Atl. Rep. 356. 

160. MORTGAGE—Satisfaction.—A note, with coupon 
interest notes, was secured by a mortgage which em- 
powered the mortgagee or his assignee to take posses- 
sion of, and sell, the mortgaged premises, on non -pay- 
ment of the notes. The mortgagee assigned the note 
and mortgage, as the mortgagor knew, and guarantied 
the note, and the prompt payment of the coupons: 
Held, that the assignee’s right of action on the notes 
could not be affected by the fact that the mortgagee 
had taken possession of the mortgaged premises under 
the power, unless he did so as agent of the as- 
signee.— DEWING Vv. CRUEGER, Wash., 35 Pac. Rep, 
393. 

161. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—A persona cannot recover for personal injuries caused 
by afallon anicy sidewalk, though he was careful in 
attempting to cross the ice, where the teamway in the 
middle of the street was safe, and he could have used 
it.—COSNER V. CITY OF CENTERVILLE, Iowa, 57 N. W. 
Rep. 636. 


162. MUNICIPAL CORPORATION — Defective Streets.— 
Where a contractor building a crosswalk leaves a pile 
of stones in a street fara period of three to twelve days 
after completing his job, a presumption arises that the 
city had notice of the fact.—NAYLOR V. MOUNTAIN STONE 
Co., Utah., 35 Pac. Rep. 509. 


163. MUNICIPAL CORPORATIONS—Improvements— Dis- 
cretion of Council.—Where the measure of assessments 
for street improvements in a city is limited to the 
amount of benefits derived, and the common council 
is invested with a discretion in determining that 
amount, the courts willnot review the determination 
of the council so long as its discretion is honestly ex- 
ercised, and not abused.—OREGON & C. R.Co. Vv. City 
OF PORTLAND, Oreg., Rep. 452. 


164. MUNICIPAL CORPORATIONS—Negligence of Super- 
intendent.—In an action against a municipal corpora- 
tion for personal injuries sustained by alaborer em- 
ployed by it, a complaint which alleges that defendant, 
through its agents and employees intrusted with the 
superintendence of the work, buried a dynamite cat 
ridge at the place where plaintiff was set at work, with- 
out any notice or warning to him, and that it exploded 
while he was at work, states a cause of action under 
Code, § 2500, subd. 2,which renders an employer liable for 
injury to his servant caused by the negligence ofthe 
person to whom the master has intrusted the superin- 
tendence of the work.—CITY COUNCIL OF SHEFFIELD V. 
HARRIS, Ala., 14 South. Rep. 357. 
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165. MUNICIPAL CORPORATION— Slaughterhouses—Or- 
dinances.—Rev. Ord. St. Louis 1887, § 3783, which makes 
it a misdemeanor to operate a slaughterhouse within 
800 feet of a dwelling without the written consent of 
the occupant of the dwelling, attempts to substitute 
the written consent of one or more individuals for the 
sanction of the law, and is invalid, since the city has 
not passed an ordinance which makes it a misde- 
meanor to operate a slaughterhouse without first hav- 
ing obtained permission so to do from the municipal 
assembly by proper ordinance.—CITY OF ST. LOUIS V. 
HOWARD, Mo., 248. W. Rep. 770. 

166. MUNICIPAL CURPORATION—Street Grade.—Under 
Const. art. 2, § 21, prohibiting the taking or damaging 
of private property for public use without compensa- 
tion, acity is liable for damages to property from a 
material change in the grade of a street for the natural 
surface.—DAvVIS V. MISSOURI Pac. RY. Co., Mo., 24 8. 
W. Rep. 777. 

167. NEGLIGENCE—Falling Building— Evidence.— In 
an action for persona! injuries sustained by plaintiff 
while engaged in tearing down defendant’s building, a 
statement ofone of defendant’s officers, made some 
time after the injury, and not a part of the res gestae, is 
inadmissible.—WEIDEMAN Vv. TACOMA RAILWAY & MOo- 
TOR Co., Wash., 35 Pac. Rep. 414. 

168. NEGOTIABLE INSTRUMENT — Action.—Where the 
owner of a note assigns it, authorizing the assignee to 
sue thereon and collect it, though the owner retained 
it in his possession, he cannot maintain an action 
thereon without a reassignment to him.—ANDERSON V. 
YOSEMITE MINING & MILLING CO., Utah, 35 Pac. Rep. 
502. 

169. NEGOTIABLE INSTRUMENTS — Alteration. — The 
purchasers of goods gave the seller in payment there- 
fortheir note, payable toa bank. In order to have it 
discounted by the bank, the seller signed his name 
below the makers, intending thereby to indorse the 
note. Afterwards he indyced the cashier to change 
the note so as to make it payable to his order, and he 
immediately indorsed and guarantied it to the bank, 
erasing his signature on the face of thenote: Held, 
that this alteration, though made without the makers’ 
knowledge, did not invalidate the note, since it did 
not change their liability. — REILLY Vv. First Nat. 
BANK OF SPRINGFIELD, I11., 35 N. E. Rep. 1120. 


170. NEGOTIABLE INSTRUMENTS—Release of Surety.— 
If a primary debtor gives to his creditor additional se- 
curity for the debt trusting that thereby the creditor 
will be induced to refrain from pressing for immediate 
payment, and the creditor accepts such security, but 
does not agree,either expressly or by implication, to 
extend the time for payment, one who was surety 
for the original debt will not be thereby release.—Dop- 
SON V. TAYLOR, N. J., 28 Atl. Rep. 316. 


171. NUISANCE—Blasting— Negligence. — Blasting, in 
excavating for a building, so as to throw rocks on the 
street and adjacent property, is a nuisance, but giving 
fair warning of an impending blast absolves the ex- 
cavators from damages for personal injuries, if the in- 
jured person failed to heed it.—GRAETZ V. MCKENZIE, 
Wash., 35 Pac. Rep. 377. 


172. OFFICE AND OFFICER—Appointment to Vacancy. 
—Vacancy in an elective office to be filled by appoint- 
ment (Const. art. 5 § 37) occurs by the death of the of- 
ficer elect before the beginning of his term.—IN RE SU- 
PREME COURT VACANCY, 8S. Dak., 57 N. W. Rep. 495. 


173. OFFICE AND OFFICERS—State Senate—Secretary .— 
Const. art. 3,§ 7, provides that ‘‘each house shall choose 
its own officers and judge of the qualifications, elec- 
tion and return of its own members.” Code, § 18 pro- 
vides that “the speaker of the house of representa- 
tives shall hold his office until the first day of the meet- 
ing of a regular session next after thatat which he 
was elected, and that all other officers elected by either 
house shall hold their offices only during the ses- 
sion at which they were elected:” Held, that the 
power to appoint a secretary of the senate is exclu- 





sively in each senate, which may remove him at any 
time without notice or hearing.—CLIFF V: PARSONS, 
Iowa, 57 N. W. Rep. 599. 

174. PARTITION—Married Women.—A voluntary parti- 
tion by exchange of deeds will not be disturbed be- 
cause two of the parceners, being married women, 
were not joined by their husbands in the deeds. Such 
deeds remain as evidence of a parol partition, which, 
if fair, and followed by possession, will be confirmed 
by the court.—SUTTON Vv. PORTER, Mo., 24S. W. Rep. 
760. 

175. PARTNERSHIP.—In an action against several de- 
fendants, impleaded as partners, the plaintiff is en- 
titled to lay all the facts before the jury, and have their 
opinion as to whether the transaction is not that of a 
partnership, or does not, at least, entitle the plaintiff to 
charge the defendants as partners.—HABIG V. LAYNE, 
Neb., 57 N. W. Rep. 539. 

176. PARTNERSHIP—Contract.—Where horses are nec- 
essary for carrying on the business of a firm in the or- 
dinary way, the hiring of a horse for such purpose by 
one of the partners is within the scope of the partner- 
ship business.—_SWEET v. WOOD, R. I.,28 Atl. Rep. 335. 


177. PARTNERSHIP— Evidence.—On an issue as to 
whether plaintiff,C, was doing business with G asa 
firm, atacertain time, the books of a concern with 
whom it was claimed OC and G,as such partners, did 
business, and which contained accounts of O and G, 
were admissible in evidence for defendant, the entries 
having been made by a disinterested person, in the 
usual course of business, who testified as to their 
truthfulness, though stating that the particulars had 
escaped his recollection, plaintiff being the only per- 
son familiar with the entire circumstances.—CLELAND 
Vv. APPLEGATE, Ind., 35 N. E. Rep. 1108. 

178. PARTNERSHIP—Firm Note.—Firm notes given to 
individual creditors for the purpose of placing them on 
equal terms withthe firm creditors in case of insolv- 
ency are fraudulent and void as against the firm cred- 
itors.—IN RE EDWARDS, Mo., 248. W. Rep. 758. 

179. PARTNERSHIP—Fraud.—The father of a debtor be- 
ing desirousto help him, but unwilling to pay his 
debts, sold tothe son’s wife, fora nominal amount, 
$15,000, worth of machinery, and the three entered into 
a partnership; the wife putting in the machinery, and 
the father the rest ofthe capital: Held, that a suit to 
have the property declared that of the son, on the 
ground that it was a fraudulent device to enable him 
to carry on a business of his own and avoid payments 
of his debts, could not be maintained.—SEIGEL Vv. 
QUIGLEY, Mo., 248. W. Rep. 742. 


180. PARTNERSHIP — Notice of Retirement.—Plaintiff, 
who has had no actual notice of the retirement of de- 
fendant from a banking firm of which he had been a 
member, is not chargeable with constructive notice 
thereof by the fact that the bank, after defendant’s re- 
tirement, shipped some corn to him, and drew on him 
for the proceeds,—a transaction which never occurred 
during defendant’s connect.on with the bank.—ROSEN- 
BAUM V. HORTON, Iowa, 57 N. W. Rep. 609. 

181. PARTNERSHIP—Sufficiency of Complaint.—In an 
action by a copartnership, the failure of plaintiff to 
make, file, and publish a certificate stating the names 
and place of residence of the copartners, as required 
by Civil Code, §§ 2466, 2468, is matter of defense, and 
compliance with such provisions need not be averred 
and proved by plaintiff.—Cook v. FOWLER, Cal., 15 
Pac. Rep. 431. <j 

182. PLEADING — Counterclaim— Unliquidated Dam- 
ages.—An unliquidated claim for damages may be set 
up as a counterclaim, where it is within 2 Hill’s Code, 
§ 195, permiiting a counterclaim to be pleaded if it 
arises out of the same contract or transaction set up in 
the complaint.—NIVER V. NASH, Wash., 35 Pac. Rep. 
380. 

188. PRINCIPAL AND AGENT—Powers of Agent. — A 
power of attorney which, in consideration of a pre- 
scribed royalty, appoints the donee sole agent in the 
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United States, “for the purpose of working and develop- 
ing the business of said patents,” with power to “nego- 
tiate the sale of the said patents upon terms to be 
agreed upon,” creates a mere agency, not coupled with 
an interest, and gives the agent noright to convey or 
assign the patent without the assent of his principal. 
—JOHNSON RAILROAD SIGNAL CO. V. UNION SWITCH & 
SIGNAL Co., U. 8. C. C. (Penn.), 59 Fed. Rep. 20. 

184. PRINCIPAL AND AGENT—Ratification.—A princi- 
pal must repudiate the acts of his agent within a rea- 
sonable time after such acts come to his knowledge, or 
his silence and inaction will be deemed a ratification 
of his agent’s conduct.—ZWARTZ V. DUNCAN, Neb., 57 
N. W. Rep. 543. 

185. PROCESS—Service—Commencement of Action.— 
A notice of a suit, directed to the ‘*Des Moines Insur- 
ance Company of Des Moines, Iowa,’ and served on 
the ‘‘Des Moines Insurance Company,” is the com- 
mencement of an action against it, where the petition 
filed in pursuance of the notice shows that the defend- 
ant intended to be notified was the “Des Moines Insur- 
ance Company.”—WOODRUFF Vv. DES MOINES INS. Co., 
Iowa, 57 N. W. Rep. 592. 

186. PUBLIC LaNnDS—Homestead—Fraudulent Entry.— 
The purchaser of a fraudulent homestead entry, which 
is thereafter canceled by the land office for such fraud, 
is not within Act June 15, 1880, allowing a person to 
whom the right acquired by an entry for homestead 
has been attempted to be transferred bona fide to make 
a cash entry. — PUGET MILL Co. v. Brown, U.S.C. CO. 
of App., 59 Fed. Rep. 35. 

187. PUBLIC LanDs—Mortgage by Pre-emptioner.—If 
the commissioner of the general land office has power 
to vacate the entry of a pre-emptor, and cancel his 
final receipt, where the proofs upon which it was issued 
were regular and sufficient upon their face, he can only 
exercise such power when acting judicially, and he 
can only act judicially upon persons and matters over 
which he has acquired jurisdiction in the manner 
prescribed by the law and rules of the interior depart- 
ment of the United States.—RISDON V. DAVENPORT, 8S. 
Dak., 57 N. W. Rep. 482. 


188. PUBLIC LANDS—State School Lands.—Where the 
price of school-fund land, previously settled upon, is 
fixed by the commissioners’ court, and the same is sold 
for such price to a purchaser, together with other land 
of another classification and price for a gross sum, 
without allowing the settler a chance to purchase the 
same, the money to be paid by the settlerto the pur- 
chaser to quiet his title is the price, with interest, fixed 
by the commissioners’ court. — WARD V. WORSHAM, 
Tex., 248. W. Rep. 843. 


189. QUO WARRAN TO—Judgment.—A judgment will be 
reversed on appeal fora patent defect of jurisdiction, 
where the record shows a petition for quo warranto and 
a judgment of ouster, without any intervening answer, 
plea, demurrer, or proceedings of any kind.—COMMON- 
WEALTH V. TAYLOR, Penn., 28 Atl. Rep. 348. 


190. RAILROAD ComMPaNny—Electric, Cars — Frightened 
Horses.—Where a motorman, while operating a street 
car, and sounding the gong, sees that the car and noise 
are frightening a horse, and thereby endangering the 
driver, it is his duty to do what he reasonably can to 
diminish the fright of the horse.—ELLIs v. Boston & 
L. R. Co., Mass., 35 N. E. Rep. 1127. 

191. RAILROAD COMPANIES—Escaping Steam — Negli- 
gence.—In orderto render arailroad company liable 
for injuries caused by horses running away in conse- 
quence of fright caused by Steam escaping from the 
valves of an engine, it must appear, not only that the 
opening of the valves was unnecessary, but also that it 
was done under such circumstances as to imply a fail- 
ure to exercise that care which a prudent and reason- 
able man would exercise under similar circumstances. 
—OmaHA &R. V. Ry. Co. V. CLARKE, Neb., 57 N. W. 
Rep. 545. 

192. RAILROAD COMPANY — Negligence. — A railroad 
company is liable for the death of a brakeman which 





is caused by the negligence of the engineer or conductor 
of the train.—PERDUE V. LOUISVILLE & N. B. Co., Ala., 
14 South. Rep. 366. 

193. RAILROAD COMPANIES — Negligence — Signal.—A 
railroad company is bound to use ordinary care and 
prudence in giving statutory signals of the approach 
of its trains towards a station and crossing, and in 
passing them, or wherever, at any given point, such 
signals are allowed or required to be given; and negli- 
gence inthe exercise of its right and duty in this re- 
spect is actionable negligence.—BITTLE V. OAMDEN & 
A. R. Co., N. J., 28 Atl. Rep. 305. 

194. RAILROAD COMPANIES — Proximate Cause. — 
Plaintiff's ‘cow was being driven along a street inter- 
secting defendant’s railroad track, and, when within 60 
yards from the crossing, a dog chased her, and she ran 
onto the track, and was killed. No bell was rung, and 
the engine was running 20 miles an hour, instead of 
the rate prescribed by ordinance: Held, a question 
for the jury whether defendant’s negligence was the 
proximate cause of the injury.—JEFFs V. RIO GRANDE 
WESTERN Ry. Co., Utah, 35 Pac. Rep. 505. 

195. REAL ESTATE BROKERS — Commissions.—A 
broker, employed to sell land, who, after obtaining an 
offer, which is declined, again resumes negotiations 
with the purchaser on the basis of his offer, by direc- 
tion of the principal, isthe effective agent in bringing 
about asale afterwards made, and is entitled to his 
commissions, though the negotiations were concluded 
through another person, to whom the principal paid 
the commission.—PECKHAM V. ASHHURST, R. I., 28 Atl. 
Rep. 337. 

196. REMOVAL OF CAUSES — Citizenship.—A removal 
on the ground of citizenship cannot be had, when, 
upon arranging the parties according to their real re- 
lation to the primary controversy, it appears that 
there are one or more alien corporations on each side. 
—MERCHANTS’ COTTON PRESS & STORAGE CoO. Vv. IN- 
SURANCE CO. OF NORTH AMERICA, U. 8.8. C.,14 8. C. 
Rep. 367. 

197. REMOVAL OF CAUSES — Proceedings to Probate 
Wills.—A proceeding to establish and probate a will is 
not a suit “at common law or in equity,” and is there- 
fore not removable under Acts 1887-88.—IN RE CILLEY, 
U.8.C. C. (N. H.), 58 Fed. Rep. 977. 

198. REPLEVIN—Execution.—Where, before rescission 
by a vendor on the ground of fraud, the goods are levied 
upon and taken into possession by tue sheriff under an 
execution against the vendee, the vendor cannot main- 
tain replevin therefor, as Code Civil Proc. § 1690, pro- 
vides that no action to recover a chattel can be main- 
tained, when it was seized by virtue of an execution 
against the property of a person other than the plaint- 
iff, and at the time of the seizure the plaintiff had not 
the right to reduce it into his possession.—WISE Vv. 
GRANT, N. Y., 35 N. E. Rep. 1078. 


199. RES JUDICATA—Judgment.—A judgment, pend- 
ing its appeal on supersedeas bond, is not pleadable in 
another suit as res judicata.—MAXWELL V. FIRST NAT. 
BANK OF Cisco, Tex., 248. W. Rep. 848. 


200. RES JUDICATA—Judgmeut.—Where a demurrer 
setting up want of facts alleged to constitute a cause 
of action, misjoinder of causes, and misjoinder of 
parties, is sustained generally, and plaintiff, abiding 
his complaint, suffers judgment, the presumption is 
not that each and every ground ofthe demurrer was 
held sufficient, but rather that the court would first 
consider the objections to form, and, finding them 
welltaken, would go no further; so that one pleading 
such judgment as an estoppel to said plaintiff’s allega- 
tions of the same facts has the burden to show that the 
demurrer was sustained onthe first ground.—KLEIN- 
SCHMIDT V. BINZEL, Mont., 35 Pac. Rep. 460. 

201. SALE — Warranty.—Where an article sold ona 
warranty of quality is wholly worthless, a retention of 
it does not preclude the purchaser from defending 
against an action forthe price.—HAYDEN Vv. HOUGH- 
TON, Tex., 248. W. Rep. 803. 
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202. SALE BY BAILEE—Innocent Purchaser.—An in- 
nocent purchaser in good faith of personal property 
from a mere bailee gets no title to the same by virtue 
of sections 15-17, ch. 39, Gen, Stat. 1878, merely because 
such bailee was the former vendee in a conditional 
contract of sale which provided that thetitle should 
not pass to him until it was paid for; and he remained 
in possession after such contract was rescinded and 
terminated by mutual agreement between him and the 
vendor, even though such contract, or a memorandum 
thereof, had never been filed of record, as provided by 
such statute.—BJORK V. BEAN, Minn., 57 N. W. Rep. 
657. 

2038. SALE OF PERSONAL PROPERTY—“‘Lease.”—Where 
the owner of personal property delivers it to another 
under a writing called a “lease,” whereby the title is 
to remain in the ‘‘lessor,’”’ and the ‘‘lessee” agrees to 
pay, at atime named, a certain sum as ‘‘rent,” and 
providing that,in case of failure to pay such sum at 
the time specified, any sum paid shall be forfeited, and 
the “lessor” be entitled to take possession of the prop- 
erty, but that on payment of such sum the title shall 
pass to the ‘‘lessee,” the transaction is a sale, and not 
alease.—PaRK & Lacy CoO. V. WHITE RIVER LUMBER 
Co.,Cal., 35 Pac. Rep. 442. 

204. SCHOOLS AND SCHOOL DISTRICTS — Contractors’ 
Bonds.—In an action to recover of a school district for 
material furnished a contractor for a school house, on 
the ground of defects in the bond required by Laws 
1887-88, p. 15,to be taken by municipal corporations 
from contractors, an objection that the sureties on 
such bond did not justify as to their nancial respon- 
sibility, as required by Laws 1887-88, p. 15, is not avail- 
able in the absence of proof that the sureties were not 
in fact of such financial responsibility as would have 
warrantied them in justifying.— WADSWORTH V. SCHOOL 
DisT. NO. 1 OF WHATCOM COUNTY, Wash., % Pac. Rep. 
371. 

205. SCHOOL AND SCHOOL DISTRICTS — Contracts.— 
Code, § 2077, provided that6 per cent. should be the 
legal rate of interest, except that an agreement in 
writing might be made for 10 per cent. interest ;- and 
section 1824 provided that ‘‘all school orders shall draw 
lawful interest” after presentation to the treasurer, and 
not paidfor want of funds: Held, that school directors 
could not contract that school orders should draw 10 
per cent. interest.—PHELPS V. DISTRICT TP. OF SUM- 
MIT, lowa, 67 N. W. Rep. 642. 

206. SET OFF + Judgment for Costs.—Where a party 
against whom a judgment for costs has been rendered 
in favor of an executor takes an assignment of the fee 
bills owed by the executor andincluded in the judg- 
ment, they may be set-off in satisfaction of the judg- 
ment.—KEIFER V. SUMMERS, Ind., 35 N. E. Rep. 1103. 

207. SPECIFIC PERFORMANCE — Contract.—Defendant 
contracted to pay one-half of the purchase price of 
land in cash, and to secure the balance by a mortgage 
on the land: Held, thata bill to compel defendant to 
make the cash payment and to execute the mortgage 
was for specific performance, and not merely for re- 
covery of the consideration.—NEWBERRY V. SLAFTER, 
Mich.,57N. W. Rep. 574. 

208. STATUTES—Constitutional Law.—The fact that an 
act is unconstitutional does not render unconstitu- 
tional an act passed to repeal it and to substitute an- 
other in its stead.—STATE V. FIELD, Mo., 248. W. Rep. 
752. 

209. STaTUTES—Repeal.—A public statute authorizing 
and regulating election contests isin force the whole 
day of its approval by the governor, and so far as it 
repeals former acts on the same subject it immediately 
abates a proceeding under such acts.—TURNIPSEED V. 
JONES, Ala., 14 South. Rep. 377. 

210. STATUTES — Title.—Act No. 418 of 1892-93 (Acts 
1892-93, p. 934 936), entitled “‘An act to provide for and 
regulate the pay of State witnesses in T county,” and 
setting apart one-half of all fines collected in the 
courts of the county to the payment of witnesses for 


.the State in criminal prosecutions in said courts, clerk 





of the Circuit Court, and sheriff, who shall be required 
to appear in criminal prosecutions, violates Const. 
art. 4, § 2, declaring that each law shall contain but one 
subject, which shall be expressed in its title, and is 
entirely void, its provisions being so dependent on 
each other.— YERBY V. COCHRANE, Ala., 14 South. Rep. 
855. 

211. TAXATION — Property of Non-residents.—Laws 
1855, ch. 37, § 1, providing that non-residents doing 
business in the State shall be assessed and taxed on all 
sums invested in said business, “the same asif they 
were residents,’ does not permit the deduction of the 
non-resident’s debts from his New York investment. 
That deduction is to be made, if ut all, from his general 
personal assets, at his own domicile.—PEOPLE V. BaR 
KER, N. Y., 85N. E. Rep. 1073. 

212. TAXATION — Restraining Collection. — A court of 
equity will not interfere to prevent the collection of 
taxes on the ground that the assessment and levy 
thereof are irregular or invalid, unless they are clearly 
inequitable, and the enforcement thereof would be 
against conscience. — SPARGUE V. ROMINE, Neb., 57 N. 
W. Rep. 523. 

218. Trusts—Sale by Trustees.—Testator devised his 
house to achurch fora parsonage, providing that if 
the church suffered the premises to go to decay, 80 as 
not to be fit for the minister’s family to live in, for one 
year, the town should take possession, and dispose of 
them forthe benefit of its poor: Held,that such cor- 
poration, with the concurrence of the town authorities, 
when authorized by an act of the general assembly, 
could convey such property for the purpose of invest- 
ing the proceeds in a house lot better situated fora 
parsonage, and that the purchaser would not take it 
charged with the equity of seeing that such proceeds 
were invested, and that the title to such lot was taken 
for the same purposes and held under the same trusts 
as the property sold, as provided by such act. — IN RE 
VAN HORNE, R. I., 28 Atl. Rep. 341. 


214. TrRust—Vested Estate—Limitation.—A deed con- 
veyed property in trust for the use of an infant (C), to 
be turned over to her, one-half when she became 18 
years old, the other half when she become 25 years old, 
on the conditions: (1) Should C marry, and die leaving 
issue, the trustee should convey the property to such 
issue; (2) should C marry, and die before she was 25 
years old, leaving no issue, the trustee should convey 
the property, one-sixth to P, father of O, and five sixths 
to the grantor, provided, if P should have repaid cer- 
tain money owing the trust estate, then in case of the 
death of C, without issue, before she was 25 years old, 
athird of the property should be conveyed to P, and 
two-thirds tothe grantor: Held, that C took a vested 
estate, which, however, on her death before she was 25 
years old, without issue, and unmarried, and without 
the debt to the trust estate having been paid, was di- 
vested from her, and limited over to P and the grantor 
in the ratio of one to five.—PATRICK V. MCMANUS, Mo., 
248. W. Rep. 767. 

215. TRESPASS—Justification.—When a house belong 
ing to a mother has been left by her to her children as 
tenants in common, and the father has continued to 
occupy it with his second wife, the fact that after his 
death his second wife has continued by sufferance as 
the head of the family does not give her, on leaving, a 
right to enter the bed-room of one of the cotenants, 
against the latter’s protest, to take thence articles be- 
longing to her and her husband’s minor child.—MILNER 
v. MILNER, Ala., 14 South. Rep. 373. 

216. TRESPASS TO TRY TITLE—Evidence.—In trespass 
to try title, a charge that the paper title introduced by 
plaintiff isregular on its face, and, with the proof of 
heirship, is sufficient to vest title in him to the land in 
controversy, is not on the weight of the evidence, since 
it is the province of the court to construe written in- 
struments.—HOWELL V. HANRICK, Tex., 24 8. W. Rep. 
823. 
217. TRESPASS TO TRY TITLE—Pleading.—The proper 
names “Busse” and ‘‘Bosse” are idem sonans. In tres- 








312 CENTRAL LAW JOURNAL. 


No. 14 








pass to try title, plaintiff claimed by sale under an ex- 
ecution against C, and defendants pleaded not guilty, 
and also answered specially that C caused M, who held 
the legal title, to convey the land to one of defendants 
as trustee, to sell, to pay a debt due from C to the 
other defendant; but did not allege any possession or 
right of possession: Held, that such special plea con- 
stituted no defense on plaintiff’s proof of title as al- 
leged by him.—BossE v. CADWALLADER, Tex., 248. W. 
Rep. 798. 

218. TRESPASS TO TRY TITLE—Survey and Certificate. 
—In trespass to try title against the purchaser of a sub- 
sequent claim, the validity of plaintiff's survey does 
not depend on its proper record by the surveyor after 
it was made, where defendant fails to show that he is 
an innocent purchaser, and offers no evidence of the 
want of actual notice, or of the payment of a valuable 
consideration, other than the recitals in his chain of 
title.—OLCOTT V. FERRIS, Tex., 24 S. W. Rep. 848. 


219. Highways —User under Color of Title.—The 
width of a highway created by use under an attempted 
establishment by the county commissioners is not 
limited to the width as used, but is that attempted to 
be established, the attempted establishment constitut- 
ing color of title.—UPPER V. LOWELL, Wash., 35 Pac. 
Rep. 364. 


220. VENDOR AND PURCHASER—Contract.—A vendor 
who waits until the last installment of the purchase 
price is due cannot sue the vendee for the unpaid pur- 
chase money without proof of performance, or readi- 
ness to perform, on his part; and the tender of a deed 
before suit is not sufficient, but it must be kept good, 
so that it may be taken into consideration in the entry 
of judgment.—HOGAN v. KYLE, Wash., 35 Pac. Rep. 
399. 

221. VENDOR AND VENDEE — Mortgages.—Where the 
grantee of mortgaged premises, as a consideration for 
the conveyance to him, assumes and agrees to pay the 
mortgage indebtedness, his obligation is collateral to 
the mortgage and obligation of the mortgagee, and is 
not merged into a foreclosure ofthe mortgage by ac- 
tion to which he is made a party, but in which no at- 
tempt is made to proceed against him on his said per- 
sonal liability. —- WASHINGTON LIFE INs. CO. v. MaR- 
SHALL, Minn.,57N. W. Rep. 658. 


222. VENDOR AND VENDEEK—Purchase Money.—In an 
action for purchase money of land, to entitle defend- 
ant to create for money paid foran outstanding title 
he must allege and prove facts showing a paramount 
title, and that the amount was reasonably paid to ex- 
tinguish such title; and it being alleged that the out- 
standing title arose from the fact that the wife of a re- 
mote grantor failed to join in the deed of the property, 
which was their homestead, defendant’s answer should 
negative the circumstances that would prevent the 
wife setting up her homestead rights to defeat the deed 
of her husband.—SMITH V. JARVIS, Tex., 24S. W. Rep. 
858. 

228. WATERS AND WATER COURSES—Streams on Pub- 
lic Lands.—The appropriator of water, who constructs 
a dam across the bed of a stream in public land for the 
purpose of raising the surface of the water to a level 
which willcause itto flow into his canal, does not 
thereby acquire such exclusive right in the bed and 
banks of the stream as entitles him to restrain a subse- 
quent appropriator of the surplus water from tapping 
the stream for its diversion at a point above the dam 
and below the head of’slack water.—NATOMA WATER 
& MIN. CO.,V.{HANCOCK, Cal., 35 Pac. Rep. 334. 


224. WATER CouRSES—Obstruction.—An information 
sufficiently charges an offense under section 288 of the 
Criminal Code when it charges the erection and keep- 
ing up of a dam in a stream, whereby an artificial pond 
is raised, and stagnant water is produced, whereby the 
air was, and nowis, corrupted, offensive, and un- 
wholesome, and manifestly injuriousto public health 
and safety.—STATE v. KENDALL, Neb., 57N. W. Rep. 
525. 





225. WATER RIGHTS—Appropriation.—The right to the 
use of water flowing in a stream may be acquired by 
actual appropriation, without compliance with the 
provisions of Civil Code, § 1410 et seg., for acquisition of 
water rights.—WATTERSON V. SALDUNBEHERE, Cal., 35 
Pac. Rep. 432. 

226. WATER RIGHTS—Injunction.—In an action by a 
lower to restrain an upper riparian owner on the same 
stream from diverting water through a certain small 
flume by temporary dams,the answer averred, inter 
alia, that defendant, as such owner, and also by pre- 
scriptive right, was entitled to divert more water than 
such flume could carry: Held, that it was not an abuse 
of discretion, after reversal on appeal of the judgment 
rendered, to permit defendant to file an amended an- 
swer omitting such defense, and averring that atthe 
time of the alleged diversion a part of his riparian 
land was leased to certain tenants over whom he had 
no control, and who were alone liable if more water 
was diverted through the flume than the leased land 
was entitled to.—GOULD V. STAFFORD, Cal., 35 Pac. 
Rep. 429. 

227. WILL—Bequests.—A bequest to testator’s daught- 
ers Hand M andthe children and heirs of his sons B 
and O, to be divided equally between them, is per stirpes, 
and not per capita.—IN RE ASHBURNER’S ESTATE, Penn., 
28 Atl. Rep. 361. 

228. WILLS — Incapacity — Evidence.—The apparent 
injustice of a willis to be considered, with other cir- 
cumstances, to show incapacity or undue influence; 
and it is error to charge that such injustice is not to be 
considered unles$ the will is actually invalid on those 
grounds.—SIM V. RUSSELL, Iowa, 57 N. W. Rep. 601. 

229. W1LL—Legacies.—Testator bequeathed $200 each 
to hertwo children, and devised her real estate and 
the residue of her personalty to her husband. She left 
no personal estate, and what real estate she left was 
subject to a mortgage, which was foreclosed after her 
death: Heldthat, the legacies not being charged on 
the estate,the husband took the surplus proceeds of 
the mortgage sale free from any claim by the legatees. 
—IN RE JAMIESON, R. I., 28 Atl. Rep. 333. 


230. WILL—Rights of Devisees.—Testatrix gave her 
property in trust for ‘he support of her husband and 
children, to be “enjoyed by him and them without be- 
ing liable for’’ their debts, on the death of the husband 
to be equally divided among the children, and, if 
either of them should die, his share to be equally di- 
vided among his children: Held, that during the trust 
the children could not alienate, for payment of debts, 
the shares coming to them at the husband’s death.—IN 
RE BARKER’S ESTATE, Penn., 28 Atl. Rep. 365. 


231. WITNESS — Impeachment—Infamous Crime.—In 
Ohio, in civil cases, though there is no express statu- 
tory provision concerning it, previous conviction of 
an infamous crime is irrelevant to impeach the cred- 
ibility of a witness.—BALTIMORE & O. R. Co. v. RAMBO, 
U.S.C. C. of App., 59 Fed. Rep. 75. 


232. WITNESS—Transactions with Decedents.—Plaint- 
iff having paid a note signed by himself, decedent and 
R, as joint makers, sought to recover the amount from 
decedent’s estate, claiming to have been only surety 
for decedent. He alleged that the note was a renewal 
of a note in which R was principal, but that when the 
renewal note was made, because of some transactions 
between decedent and R, it was agreed that decedent 
should be the principal: Held that, because of his 
interest, R was incompetent to testify for plaintiff, 
under Rev. St. 1881, § 498.—THORNBURG V. ALLMAN, Ind., 
35 N. E. Rep. 1110. 

233. WITNESS—Transactions with a Decedent.—Code, 
§ 3639, providing that no party can be examined as to 
any personal transaction between him and a person at 
the time of such examination deceased, does not pre- 
vent an examination of such party as to facts required 
to be shown preliminary to his introduction of a book 
of account to establish aclaim against a decedent’s 
estate.—DYSART V. FURROW, Iowa, 67 N. W. Rep. 644. 
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